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Names and Addresses of Attorneys of Record.

TUCKER, HYLAND & ELVIDGE, 307 Lowman
Building, Seattle, Washington,

Attorneys for Plaintiff in Error.

S. H. STEELE, of Counsel for Plaintiff in Error,

1518 L. C. Smith Building, Seattle, Washing-

ton.

BRONSON, ROBINSON & JONES, 614-21 Colman

Building, Seattle, Washington,

Attorneys for Defendant in Error.

In the District Court of the United States for the

District of Washington, Northern Division.

No. 5393.

COMMERCIAL SASH & DOOR CO., a Corpora-

tion,

Plaintiff,

vs.

STETSON & POST LUMBER CO., a Corpora-

tion,

Defendant.

Complaint.

Comes now the plaintiff, Commercial Sash &
Door Co., and in a cause of action at law against

the defendant, Stetson & Post Lumber Co., alleges

as follows:

I.

That the said plaintiff Commercial Sash &
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Door Co., is a corporation organized and existing

under and by virtue of the laws of the State of

Pennsylvania, and it is now, and at all times herein

mentioned has been, a citizen of the State of Penn-

sylvania.

II.

That the said defendant. Stetson & Post Lumber

Co., is a corporation organized and existing under

and by virtue of the laws of the State of Washing-

ton, and it is now, and at all times herein mentioned

has been, a citizen of the State of Washington.

III.

That on or about the 29th day of October, 1919,

the said defendant agreed to sell to the plaintiff

at least eight mixed cars of lumber of specified

kinds at a specified price for each kind, said offer

to remain open at the prices stated until the suc-

ceeding March 1, limiting the offer only by specify-

ing "moulding subject to our ability to get out at

40^ per inch per 100 ft."

IV.

That the said offer was immediately orally ac-

cepted by the [1*] plaintiff through its agent

A. K. Rabe, whereupon the said defendant made

and delivered to said agent a written memorandum
thereof, signed by its general manager. A copy of

the words and figures of said memorandum are

hereto attached as Exhibit "A," and made a part

hereof.

V.

That subsequently, on, to wit, the fifth day of

*Page-number appearing at foot of page of original certified Tran-

script of Record.
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November, 1919, the plaintiff confirmed its oral ac-

ceptance in writing, and in the same instrument gave

a detailed order for the first of the eight cars.

That the said order, a copy of which is attached

hereto as Exhibit "B," and made a part hereof,

was received by defendant on or previous to Novem-

ber 12, 1919.

VI.

That on or about November 25, 1919, and on

December 3, 1919, the plaintiff mailed to the de-

fendant similar orders for the second and third

cars, none of which were filled, and on or about

December 9, 1919, the said defendant by wire re-

pudiated the said contract, stating that it would

not fill the same or any orders from defendant, and

returned the said order with a letter of same date

claiming that it only offered to sell six and eight

inch base.

VII.

That thereupon the plaintiff, while asserting its

rights to have mixed cars, asked the defendant to

ship cars of casing and base, and later, on January

14, 1920, demanded a car of six and eight inch base,

but the defendant would not, and did not ship the

plaintiff any lumber whatever.

VIII.

That by the said acts of the said defendant in

breaking the contract as aforesaid, the plaintiff

was and is damaged in the sum of Seven Thousand

Pour Hundred Twenty Dollars ($7,420.00) [2]

WHEREFORE, the plaintiff prays that it may
have judgment against the defendant for said sum
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of Seven Thousand Four Hundred Twenty Dollars

($7,420.00), together with the costs of this action.

BRONSON, ROBINSON & JONES,

Attorneys for Plaintiff.

State of Washington,

County of King,—ss.

H. B. Jones, being first duly sworn, on oath de-

poses and says: That he is one of the attorneys

for the plaintiff corporation in the above-entitled

action; that he has read the foregoing complaint

knows the contents thereof, and believes the same to

be true ; that he makes this verification for and on

behalf of the plaintiff for the reason that no officers

of said corporation are at present within the juris-

diction.

H. B. JONES.

Subscribed and sworn to before me this 14th

day of June, 1920.

W. L. GRILL,

Notary Public in and for the State of Washington,

Residing at Seattle. [3]
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Exhibit ''A."

Order

Date 10/29/19

Customer's

Order No.

Eoute

Sold to Commercial Sash & Door Co.,

Address—Pittsburg, Pa.

STETSON & POST LUMBER CO.—Owner.
Deliver or ship to—Advise.

Price

%x8 B N Base, #2 & Better Mixed Grain 47

%x6BNBase " '^ 45

1 x5 B N Casg. (Stool & Apron 4/4 Stock) .... 45

1 x4 B N Casg. (5/4 stock add 2.00) 45

1 x4 Crown Med. " " 45

1 x4S 4 Finish '' '' 43

1 x6 '' '' " 44

1 x%&10 '' '' '' 47

1 xl2 '' '' '' 48

114 & 11/2 x4'' & 6" S G D4S Finish #2 & Better

Mixed Grain 46

11/4 & li/2x5''-8"-10'' & VI" S G D4 S Finish #2
& Better Mixed Grain 48

11/4 & 11/2x8 to 12^' Stepping B N V G #2 &
Better Mixed Grain 60

For each inch over 12" in finish add 1.00 per M.

This is practically clear Highest grade Made.
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For Mixed Car Orders. Price to stand to March

1st not to exceed 8 cars. All F. O. B. Mill Prices.

Kehrer.

All Kiln Dried.

Mouldings subject to our ability to get out at 40^

per inch per 100 S. ft. [4]

i<-D »>Exhibit *'B.

COMMERCIAL SASH AND DOOR CO.

33rd Street and Liberty Avenue,

Pittsburgh, Pa., November 5, 1919.

ORDER No. G-2804. O. K.

Geo.

M Stetson & Post Lumber Co.,

Seattle, Wash.

Please ship the following goods, via Penn'a Rail-

road Delivery to us at 33d St., Denny Siding, Pitts-

burgh, Pa.

Ship in January, 1920.

This is 1st car applying on 8 car contract.

7000 Ft. Lin. %x7i4 Base Our #281/2 Count 1x8

at $47.00 per M. Ft. B. M.

10000 Ft. Lin. %x5y2 Base Our #281/2 Count 1x6

at $45.00 per M. Ft. B. M.

36000 Ft. Lin. %x4i/2 Casing Our #10 Count 1x5

at $45.00 per M. Ft. B. M.

15000 Ft. Lin. %x3i/2 Casing Our #10 Count 1x4

at $45.00 per M. Ft. B. M.

15000 Ft. Lin. %x3% Crown Mo. Our #62 Count

1x4 at $45.00 per M. Ft. B. M.

All above sizes are finished sizes.
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All #2 & Better soft old growth Yellow Fir, Kiln

Dried which we understand is practically clear.

Lengths of each item are to be an equal propor-

tion of 10-12-14 & 16'.

A very small proportion of 8/0 will be acceptable.

We prefer not to have anything longer than 16/0

because our bins will not permit of longer

lengths.

Put 5 pes., same length, size and design in each

bundle.

All bundles tied at each end with strong untarred

rope.

Are enclosing blue-prints details of our mouldings.

If our order shows sizes different than specified on

our blue-print be guided by the finished sizes

specified in our order.

All prices F. O. B. Mill.

Terms—2 per cent for cash upon unloading and

checking goods.

Acknowledge receipt of orders.

Order number must appear on invoices.

COMMERCIAL SASH AND DOOR CO.

Per P. H. SCHWEIZER.

[Endorsed] : Filed in the United States Dis-

trict Court, Western District of Washington, North-

ern Division. June 14, 1920. F. M. Harshberger,

Clerk. S. E. Leitch, Deputy. [5]
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In the District Court of the United States for the

Western District of Washington, Northern Di-

vision.

No. 5393.

COMMERCIAL SASH & DOOR CO., a Corpora-

tion,

Plaintiff,

vs.

STETSON & POST LUMBER CO., a Corpora-

tion,

Defendant.

Answer.

Now comes the above-named defendant, and an-

swering plaintiff's complaint, shows to the Court:

I.

That the defendant has not sufficient information

as to the matter therein alleged to form a belief as

to the truth thereof, and therefore denies the same

:

II.

Answering paragraph (3) thereof, defendant de-

nies each and every allegation therein contained

:

III.

Answering paragraph (4) thereof, defendant de-

nies each and every allegation therein contained:

IV.

Answering paragraph (5) thereof, defendant de-

nies each and every allegation therein contained:

V.

Answering paragraph (6) thereof, defendant de-



Commercial Sash d Door Company. 9

nies each and every allegation therein contained:

[6]

VI.

Answering paragraph (7) thereof, defendant de-

nies each and every allegation therein contained

:

VII.

Answering paragraph (8) thereof, defendant de-

nies that the plaintiff was damaged in the sum of

Seven Thousand Four Hundred and Twenty

($7,420.00) Dollars, or any other sum or sums

whatsoever, or at all.

JAY C. ALLEN,
Attorney for Defendant.

State of Washington,

County of King,—ss.

Warren H. Stetson, being first duly sworn on

oath, deposes and says : That he is president of the

defendant company in the above-entitled action;

that he has read the foregoing answer, knows the

contents thereof, and believes the same to be true.

WARREN H. STETSON.

Subscribed and sworn to before me this 30th day

of January, 1921.

JAY C. ALLEN,
Notary Public in and for the State of Washington,

Residing at Seattle.

Service of the within paper by receipt of copy

admitted this 4th day of March, 192—

.

BRON. R. & JONES,
Attorneys for .

[Endorsed] : Filed in the United States District

Court Western District of Washington, Northern
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Division. March 31, 1921. F. M. Harshberger,

Clerk. By S. E. Leitch, Deputy. [7]

In the District Court of the United States for the

Western District of Washington, Northern Di-

vision.

No. 5393.

COMMERCIAL SASH & DOOR CO., a Corpora-

tion,

Plaintiff,

vs.

STETSON & POST LUMBER CO., a Corpora-

tion,

Defendant.

Verdict.

We, the jury in the above-entitled cause, find

for the plaintiff, and assess its damages at the sum

of One Thousand Sixty-five Dollars .... ($1065.00)

Interest 255.60)

Total $1320.00

PAUL W. SCHUBERT,
Foreman.

Journal 11, page 462.

[Endorsed] : Filed in the United States District

Court, Western District of Washington, Northern

Division. October 27, 1923. F. M. Harshberger,

Clerk. By S. E. Leitch, Deputy. [8]
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In the District Court of the United States for the

Western District of Washington, Northern Di-

vision.

No. 5393.

COMMERCIAL SASH & DOOR CO., a Corpora-

tion,

Plaintiff,

vs.

STETSON & POST LUMBER CO., a Corpora-

tion,

Defendant.

Motion for Judgment Notwithstanding the Verdict.

Comes now the defendant herein and moves the

Court to enter judgment in favor of the defendant

dismissing the action of the plaintiff notwithstand-

ing the verdict herein, on the ground and for the

reason that the verdict is contrary to the evidence

and contrary to law.

This motion is based upon the files, records and

proceedings herein.

TUCKER & HYLAND,
Attorneys for Defendant.

Service of the within motion this 29th day of

October, 1923, and receipt of a copy thereof admit-

ted.

BRONSON, ROBINSON & JONES,
Attorneys for Plaintiff.

[Endorsed] : Filed in the United States District

Court, Western District of Washington, October
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29, 1923. F. M. Harshberger, Clerk. By S. E.

Leitch, Deputy. [9]

In the District Court of the United States for the

Western District of Washington, Northern Di-

vision.

No. 5393.

COMMERCIAL SASH & DOOR CO., a Corpora-

tion,

Plaintiff,

vs.

STETSON & POST LUMBER CO., a Corpora-

tion,

Defendant.

Motion for New Trial.

Comes now the defendant, and in the event that

the defendant's motion for judgment in its favor

notwithstanding the verdict is denied, then in the

alternative, the defendant moves the Court for an

order granting it a new trial on the following

grounds, to wit:

I.

Irregularity in the proceedings of the Court, jury,

an adverse party, and orders of the Court in the

use of discretion thereof by which defendant was

prevented from having a fair trial.

II.

Excessive damages appearing to have been given

under the influence of passion and prejudice, error
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in the assessment of the amount of recovery, the

same being too large.

III.

Insufficiency of the evidence to justify the verdict,

and that it is against the law. [10]

IV.

Errors in law occurring at the trial and ex-

cepted to at the time by this defendant.

This motion is based upon the files, records and

proceedings herein.

TUCKER & HYLAND,
Attorneys for Defendant.

Service of within motion this 29th day of Octo-

ber, 1923, and receipt of a copy thereof admitted.

BRONSON, ROBINSON & JONES,
Attorneys for Plaintiff.

[Endorsed] : Filed in the United States District

Court, Western District of Washington, Northern

Division. October 29, 1923. F. M. Harshberger,

Clerk. By S. E. Leitch, Deputy. [11]

In the District Court of the United States for the

Western District of Washington, Northern Di-

vision.

No. 5393.

COMMERCIAL SASH & DOOR CO., a Corpora-

tion,

Plaintiff,

vs.

STETSON & POST LUMBER CO., a Corpora-

tion,

Defendant.
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Order Denying Motion for Judgment and New-

Trial Nunc Pro Tunc.

This matter coming on for hearing duly and regu-

larly, it appearing to the Court that the above-

named defendant did in due course and time serve

and file a motion for judgment notwithstanding the

verdict in the above-entitled case, or in the alter-

native a motion for a new trial, and which motions

were duly argued and taken under advisement by

this Court, and this Court heretofore and on or

about the 7th day of December, 1923, having filed

in this cause a memorandum written decision deny-

ing said motion, and judgment having been entered

on the verdict on or about the 11th day of Decem-

ber, 1923, but it appearing that a similar order had

not heretofore been signed and entered denying the

aforesaid motions,

NOW, THEREFORE, it is hereby ORDERED
and ADJUDGED, that the motions of the defendant

herein for judgment notwithstanding the verdict

and for new trial, be, and each of them are hereby

denied, to which said ruling the defendant takes an

exception, and its exception is hereby allowed.

[12]

IT IS FURTHER ORDERED and ADJUDGED
that this order be deemed filed and entered nunc

pro tunc as of date December 7th, 1923.
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Done in open court this 23 day of January, 1924.

JEREMIAH NETERER,
Judge.

0. K.—BRONSON, ROBINSON & JONES,
Attys. for Pltff.

0. K.—TUCKER, HYLAND & ELVIDGE,
Attys. for Deft.

[Endorsed] : Filed in the United States District

Court, Western District of Washington, Northern

Division. January 23, 1924. F. M. Harshberger,

Clerk. By S. E. Leitch, Deputy. [13]

In the United States District Court for the West-

ern District of Washington, Northern Division.

No. 5393.

COMMERCIAL SASH & DOOR CO., a Corpora-

tion,

Plaintiff,

vs.

STETSON & POST LUMBER CO., a Corporation,

Defendant.

Decision.

Filed December 7, 1923.

BRONSON, ROBINSON & JONESi Attorneys for

Plaintiff.

J. C. ALLEN and TUCKER & HYLAND, Attor-

neys for Defendant.

NETERER, District Judge.—The motion of the

defendant for a judgment notwithstanding the ver-
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diet, and also the motion for a new trial must be

denied.

The issue was submitted to the juiy upon the

question of whether the list of process was issued

by the defendant as a firm oifer until the first of

March, and acted upon by the plaintiff and accepted

by it to the extent of having ordered three cars,

when the oifer was withdrawn.

The jury was told that when a concern issues

a statement of prices to a party, to be effective up

to a certain date, and such party gives an order

for material included in that statement of price, or

price list, within the time and before the same is

recalled, that upon the giving of an order and

upon receipt of the order by the party making the

price list, the statement of price and the receipt

of the order would constitute a contract, and in sub-

stance the jury was instructed that if it found that

the defendant issued or fixed the price at which it

would furnish lumber to the plaintiff until the 1st

of March, and the plaintiff accepted the price and

gave orders for such lumber within the time limit

fixed in the price list [14] and before the list

was withdrawn, the defendant would be liable to the

plaintiff for damages which were occasioned by rea-

son of the nonfulfillment of the order before such

list was withdrawn. I think the question was very

fairly and fully submitted to the jury as to whether

the price list was issued, it having been denied by

the defendant, which contended that it had been

given for consideration and as a basis for discus-

sion, rather than as a basis of prices to stand until
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the first of March, and that the plaintiff did not re-

turn and tlie matter was not concluded, and that the

offer was therefore of no effect. The jury found

otherwise.

I believe that the law upon which the issue was

submitted is correct. The cases cited: Schultz vs.

Gen. Elec. Co., 108 Wash. 401; Chinook Lumber

Co. vs. JMcLean Lumber Co., 107 Wash. 587 ; Wash-

ington Mfg. Co. vs. Midland Lbr. Co., 113 Wash.

593 ; McAllister Lbr. Co. vs. Eldora Resort Co., 116

Pac. 1038 (Colo.); Wright vs. Seattle Groc. Co., 105

Wash. 383; Coleman vs. St. Paul Lbr. Co., 110

Wash. 259; Cushing vs. Monarch Timber Co., 75

Wash. 678; Goodrich vs. Rogers, 75 Wash. 212

Bringham vs. American Bridge Co., 39 Wash. 3

Richardton Roller Mills vs. Miller, 99 Wash. 654

Kuh vs. Lemcke, 107 Wash. 45, have no applica-

tion to the issue upon the facts in this case.

NETERER,
Judge.

[Endorsed] : Filed in the United States District

Court, Western District of Washington, Northern

Division. December 7, 1923. P. M. Harshberger,

Clerk. By S. E. Leitch, Deputy. [15]
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In the District Court of the United States for the

Western District of Washington, Northern Di-

vision.

No. 5393.

COMMERCIAL SASH & DOOR CO., a Corpora-

tion,

Plaintiff,

vs.

STETSON & POST LUMBER CO., a Corporation,

Defendant.

Judgment.

The above-entitled action having come on regu-

larly for trial before the undersigned Judge of the

above-entitled court on Thursday, the 25th day of

October, 1923, the plaintiff appearing by its at-

torneys, Bronson, Robinson & Jones, and the de-

fendant appearing by its attorneys. Tucker & Hy-

land and F. Q. Elvidge, Esq., and a jury having

been duly impaneled and sworn to try the issues

in said cause and evidence having been submitted on

behalf of both parties, and the jury having retired

to consider said cause after the submission of

argument and receiving the instructions of the

Court, and having thereafter, on the 27th day of

October, 1923, at^the hour of 10 o'clock k. M., re-

turned into court their verdict finding in favor of

plaintiff and against the defendant and fixing the

amount of such finding at the sum of $1,820.60.

Now, upon motion of the attorneys for the plain-

tiff, IT IS HEREBY ORDERED, ADJUDGED
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AND DECREED that the plaintiff do have and re-

cover of and from the defendant the sum of

$1,320.60, together with interest thereon at 6% from

October 27, 1923, together with its costs and dis-

bursements taxed herein, amounting to the sum of

$124.25, and that execution issue therefor. To all

of which defendant excepts and its exception is

hereby allowed.

Done in open court this 11 day of December,

1923.

JEREMIAH NETERER,
Judge.

O. K. as to form

:

TUCKER & HYLAND,
Attys, for Deft.

[Endorsed] : Filed in the United States District

Court, Western District of Washington, Northern

Division. December 11, 1923. F. M. Harshberger,

Clerk. By S. E. Leitch, Deputy. [16]

In the United States District Court for the West-

ern District of Washington, Northern Division.

No. 5393.

COMMERCIAL SASH & DOOR CO., a Corpora-

tion,

Plaintiff,

vs.

STETSON & POST LUMBER CO., a Corporation,

Defendant.
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Order Extending Time to and Including December

15, 1923, to Prepare and Serve Bill of Excep-

tions.

This cause coming on this day regularly to be

heard upon the stipulation between the parties now

on file, extending the defendant's time to serve its

bill of exceptions therein, and the Court being fully

advised, it is now
ORDERED AND ADJUDGED, that said de-

fendant shall have to and including the 15th day of

December, 1923, in which to prepare and serve upon

the plaintiff a draft of its proposed bill of excep-

tions, and that plaintiff shall have thirty days there-

after in which to prepare and serve upon said de-

fendant its proposed amendments thereto.

Done in open court this 29th day of October,

1923.

JEREMIAH NETERER>
Judge.

O. K.—BRONSON, ROBINSON & JONES.

[Endorsed] : Filed in the United States District

Court, Western District of Washington, Northern

Division. October 29, 1923. P. M. Harshberger,

Clerk. By S. E. Leitch, Deputy. [17]
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In the District Cburt of the United States for the

Western District of Washington, Northern Di-

vision.

No. 5393.

COMMEECIAL SASH & DOOR CO., a Corpora-

tion,

Plaintiff,

vs.

STETSON & POST LUMBER CO., a Corporation,

Defendant.

Order Extending Time to and Including January

1, 1924, to Prepare and Serve Bill of Excep-

tions.

This cause coming on this day regularly to be

heard upon the stipulation between the parties now

on file, extending the defendant's time to serve its

bill of exceptions therein, and the Court being fully

advised, it is now
ORDERED AND ADJUDOED, that said de-

fendant shall have to and including the 1st day of

January, 1924, in which to prepare and serve upon

the plaintiff a draft of its proposed bill of ex-

ceptions, and that plaintiff shall have thirty days

thereafter in which to prepare and serve upon said

defendant its proposed amendments thereto.

Done in open court this 12th day of December,

1923.

JEREMIAH NETERER,
Judge.

0. K.—B. R. & J.
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[E'ndorsed] : Filed in the United States District

O'ourt, Western District of Washington, Northern

Division. December 12, 1923. F. M. Harshberger,

Clerk. By S. E. Leitch, Deputy.

General Order B'ook No. 10, page 370. [18]

In the United States District Court for the West-

ern District of Washington, Northern Division.

No. 5393.

COMMMRiCIAL SASH & DOOR COMPANY, a

Corporation,

Plaintiff,

vs.

STETSON & POST LUMBER COMPANY, a Cor-

poration,

Defendant.

Stipulation Re Presentation and Allowance of Bill

of Exceptions.

IT IS HEREBY STIPULATED' by and between

the plaintiff and defendant, that the attached bill of

exceptions with all proposed amendments thereto

suggested by plaintiff which have been embodied

herein, may be signed and allowed ex parte with-

out fixing any time for the settlement and signing

of the said bill of exceptions, and without any no-

tice therefor, and that the same after being so signed

and allowed shall be made a part of the records

of the above-entitled cause.
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Dated this 8th day of January, 1924.

BRONSON, ROBINSON & JONES,
Attorneys for Plaintiff.

TUGKEIR, HYLAND & ELVIDGE,
Attorneys for Defendant. [19]

In the United States District Court for the West-

ern District of Washington, Northern Division.

No. 5393.

OO'MMHRiCIAL SASH & DOOR COMPANY, a

Corporation,

Plaintiff,

vs.

STETSON & POST LUMBER COMPANY, a Cor-

poration,

Defendant.

Bill of Exceptions.

BE IT REMEMBERED, That on the 25th day

of October, 1923, the above-entitled cause came on

for trial in the above-entitled court before the Hon-

orable Jeremiah Neterer, Judge of said court, and a

jury; the plaintiff appearing by Messrs. Bronson,

RIobinson & Jones and the defendant appearing by

Tucker & Hyland; the jury having been regularly

empaneled and sworn to try the issue in said cause,

and counsel for plaintiff having made his opening

statement; the following proceedings were had and

done:
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Testimony of A. K. Rabe, for Plaintiff.

A. K. RABE, a witness called in behalf of plain-

tiff, after being first duly sworn, testified as fol-

lows :

At this time the defendant objected to the intro-

duction of any evidence to support the allegations

of plaintiff's complaint, on the grounds and for the

reason that the complaint does not state facts suffi-

cient to constitute a cause of action.

The Court announced the objection will be re-

served and the defendant may raise this question

again when the plaintiff is through with his case.

Mr. Rabe testified that his business was that of

wholesale sash and door business and that he was

president and [20] general manager of the plain-

tiff and has been in the lumber business twenty-three

years and with the plaintiff all that time. That the

plaintiff was located at Pittsburg, Pennsylvania,

and was a Pennsylvania corporation. That plain-

tiff dealt in white pine, fir, hardwoods, etc. That

he had had occasion to make trips to the Coast from
time to time each year or every other year. That
he was here in October, 1919 ; that he called on the

defendant and dealt there with Mr. Kehrer, to

whom he went to purchase material ; that said agree-

ment relied on by plaintiff was entered into at that

time I can identify Plaintiff's Exhibit 1 for iden-

tification. That is a blanket order that was ac-

cepted by Stetson & Post Lumber Company of Se-

attle, from the Commercial Sash & Door Company



Commercial Sash S Boor Company. 25

(Testimony of A. K. Rabe.)

of Pittsburg; Ihat writing was made October 29,

1919, in Stetson & Post Lumber Company's office-

Mr. Kehrer and myself were there. Mr. Kehrer

wrote the contract in longhand. He had charge of

the sales of the Stetson & Post Lumber Company.

That contract is a carbon copy with some lead pen-

cil notations on it. Mr. Kehrer had finished writ-

ing this blanket order which covers the sale and

there was some of the objects we had discussed that

he noticed he had not included. His attention was

called to this and he immediately made these no-

tations on the contract—the ones that are in lead

pencil on that carbon. As it was first written it was

with a blue pencil. First written about 2:30 in

the afternoon of October 29, 1919, on Stetson & Post

Lumber Company blank and written by Mr. Kehrer.

That is a carbon copy. In addition to the blue writing,

the black lead pencil memoranda was put on there

by Mr. Kehrer a few minutes after he had written

the contract, at the same meeting and the same

place. That docimient is now in the same condition

that it was at the time. The memoranda on the ex-

treme right edge in lead pencil which has been

crossed out was not on there at that time. [21]

This portion on the edge here is some of my private

memoranda. The private memoranda was torn off

of the document. Now there is nothing else on there

that was not on at the time that it was given to me
by Mr. Kehrer. The original copy of this contract

was retained by Mr. Kehrer. I made an endorse-

ment on that original.



26 Stetson dc Post Lumber Company vs.

(Testimony of A. K. Rabe.)

Mr. JO^"ES.—Have you the original copy, Mr.

Tucker ?

Mr. TUCKER.—Yes. (Hands document to Mr.

Jones.)

Q. Can you tell whether that is the original, Mr.

Rabe?

A. I don't think it can be. It was dated October

30th and my copy is dated October 29th and there

is no notation of my acceptance on this. I certainly

did endorse an acceptance on the original. The writ-

ing in the corner, 10-29-19, is Mr. Kehrer's.

Mr. JONES.—Have you any other than this, Mr.

Tucker ?

Mr. TUCKER.—No, that is all. That is all we

have.

I endorsed on that contract, the original that was

retained by Mr. Kehrer, "Accepted, Commercial

Sash & Door Company, By A. K. Rabe."

Q. Now, Mr. Rabe, you referred a while ago to

this as a blanket order. What did you mean by that

term?

Mr. TUCKER.—I object to that as being incom-

petent and immaterial, and the contract shows for

itself.

The COURT.—You may answer the question.

Mr. TUCKER.—Exception. (1 to 12 inclusive.)

A blanket contract covers the sale or purchase of

a certain number of cars upon which the working

specifications follows. Contracts of this kind

—

blanket contracts, are customarily in our trade.

[22]
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The expression of "Mixed car orders" has a defi-

nite and certain meaning in our trade, in the lumber

trade, and is a term that is customarily and fre-

quently used in connection with contracts of this

kind. The meaning of that term in our trade is

specifications applying on a car of more than two

items, as two items or more.

The figures on the back of Plaintiff's E^ibit 1

for identification, were put on there by Mr. Keh-

rer right after this contract was made, in my pres-

ence.

Q. What do those figures indicate?

Objected to on the ground that the contract shows

for itself. Overruled.

These cover specifications for the first car which

Mr. Kehrer issued me to be governed by. (12 to

16 inc.)

These specifications are 5,000' feet board measure

eight inch base, and 5,000 feet board measure of six

inch base. 15,000 feet board measure five inch and

5,000 feet board measure four inch, and 5,000 feet

board measure crown. These were all items speci-

fied in that agreement.

Our house sent Stetson & Post Lumber Company,

in accordance with these specifications, an order

dated November 5th, 1919, which is a specification

applying on the first car of the eight car contract.

A formal order covering the same items of these

specifications as noted on the back of the contract

just referred to. The figures placed on the back by
Mr. Kehrer are board measure and in making up
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the working specifications we always order in lineal

feet. The amounts are the same. That order or

specification was mailed to Stetson & Post Limi-

ber Company from our Pittsburg office on Novem-

ber 5th, 1919.

The order was offered in evidence and marked

Plaintiff's Exhibit No. 2. [23]

Defendant objected on the ground that it was in-

competent, irrelevant and immaterial and the ruling

was reserved by the Court.

The letter on the letter-head of Stetson & Post

Lumber Company, dated November 12th, 1919', was

received in due course of mail.

Letter offered in evidence by plaintiff, marked

Plaintiff's Eb^hibit 3.

Objected to by defendant as being incompetent

and immaterial. Ruling reserved.

Plaintiff's Exhibits 1, 2 and 3, respectively,

were admitted in evidence and are as follows, re-

spectively ;

Plaintiff's Exhibit No. 1.

STETSON & POST LUMBER COMPANY.
Sold to : Commercial Sash & Door Company, Pitts-

burg, Pa.

DELIVER OR SHIP TO : Advise. 10/29/19.

% X 8 B N Base #2 & Better Mixed Grain . . .47

% X 6 B N Base #2 & Better Mixed Grain . . .45

1 X 5 B N Casg. ) Stool & apron 4/4 stock. . . .45

1 X 4 B N Casg. ) 5/4 stock add 2.00 45

1x4 Crown Mid. #2 & Better Mixed Grain. .45
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1 X 4 S 4 S Finish & Better Mixed Grain 43

1 X 6 S 4 S Finish & Better Mixed Grain 44

1x5-8 X 10 S4S Finish #2 & Better Mixed

Grain 47

1 X 12 #2 & Better Mixed Grain 48

1% & iy2 X ^" & 6" S.G. D 4 S Finish #2 &
Better Mixed Grain 46

11/4 & 11/2 X 5'^ 8'' 10" & VI" Si G D4S Finish

#2 & Better Mixed Grain 48

11/4 & 11/2 X 8" to 12" Stepping B N V.G. #2
& Better Mixed Grain 60 00

For each inch over 12" in finish add 1.00 per M.

[24]

(Written in pencil:)

For mixed car orders. Prices to stand to March
1st. Not to exceed 8 cars. All F.O.B. Mill

Prices.

KEHRER.
All kiln dried. Mouldings subject to our ability to

get out ® 40^ per inch per 100 L. feet.

(Endorsed on back:)

5000 8" 15000 5"

5000 6" 5000 4"

5000 Cr. Mid.
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Plaintiff's Exhibit No. 2.

COMMEECIAL SASH & DOOR COMPANY,
33rd S*t. & Liberty Avenue,

Pittsburg, Pennsylvania.

November 5tb, 1919.

ORDER # G-2804.

Stetson & Post Lumber Company,

Seattle, Washington.

Please ship the following goods via Penn's Rail-

road.

Delivery : To us at 33rd St. Denny Siding, Pitts-

burg, Pa.

Ship in January, 1920.

This is first car applying on 8 car contract.

7000 ft. Lin. % X 71/4 Base, Our No. 28I/2 Count

1x8 (a) 47.00 per M Ft. B. M.

10000 ft. Lin. % X 51/2 Base, Our No. 28I/2 Count

1x6 ® 45 per M Ft. B. M.

36000 ft. Lin. % x 41/2 Casing, Our No. 10 Count

1x5 ® 46 per M Ft. B. M.

15000 ft. Lin. % x 31/2 Casing, Our No. 10 Count

1x4 (a) 45 per M Ft. B. M.

15000 ft. Lin. % X 33/4 Crown Mo., No. 62 Count

1x4 (a) 45 per M Ft. B. M.

All above sizes our finished size. All #2 and

Better soft, old growth yellow fir. Kiln dried, which

we understand is practically clear. Length of each

items are to be an equal proportion of 10-12-14—16

Feet. A very small proportion of 8/0 will be ac-

ceptable.
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We prefer not to have anything longer than 16/0
because our bins will not permit of longer lengths.
Put 5 pes. same length, size and sign in each

bundle. All bundles tied at each end with strong
untarred rope. Our inclosing blue print. Be
guided by the finished sizes specified on our order
[25]

All prices F. O. B. Mill.

COMMERCIAL SASH & DOOR CO.,

Per P. H. SCHMERZER.

Plaintiif 's Exhibit No. 3.

Seattle, Washington, November 12th, 1919.
Commercial Sash & Door Co.,

Pittsburg, Pa.

Oentlemen :

We have your order #C-2804 under the date
of November 5th covering a car of finish to be
sliipped in January. We do not know whether you
understand the arrangements that were made with
Mr. Rabey when he was here, or not. You evi-
dently do not or you would not write your order as
this one is written.

The arrangements were that he was to take the
accumulation of 6 to 8^^ Base of standard size thatwe might have between now and the end of Febru-
ary, at a specified price F.O.B. Seattle. We didnot want any orders for casing or mouldings al-
Jough we told him we would load some of ea h ofthese Items where it was absolutely necessary andwe understand you are hmir^ri + i.

''^^^^^^^3^ and

will want . ^^ ^ ^"^ ^^'^^ customers whowant a mixed car now and then. We cannot
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load specified lengths at the price quoted, but we

propose to load strictly in accordance with West

Coast Lumbermen's specifications and all of the pat-

terns will have to be West Coast standard sizes in

order to come in under the prices given your Mr.

Eiabey while here. On any other than this specified

prices must be made.

We may accumulate one car between now and the

end of February and we may accumulate a dozen,

in either case the delivery to be considered satis-

factory, and the prices cancel themselves February

28th, regardless of the number of cars.

Understand now that all we wish to sell is the

accumulation of % x 6 and 8 inch B N Base and

will accept a small portion of other items in a car

of this to make it easy for you to sell, but a car

should at least contain two-thirds Base, either six

or eight, or both.

Very truly yours,

STETSON & POST LUMBER CO.,

By Bl F. KEHRER,
Manager.

(16: to 22 Inc.) [26]

(Referring to Plaintiff's Eixhibit 1.)

The item 1 x 5 B. N. casing and 1 x 4 B. IN.

casing should have a notation "Stool & Apron, 4/4

stock; 5/4 stock add 2.00."

The term S4S means Surface four sides. The
prices apply to 1,000 feet board measure. S. O.

means Slash Grain and D4S, Dress four sides.

V.G. means Vertical Grain.
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Upon the receipt of the letter from Mr. Kehrer,

Plaintiff's Exhibit 3, I wrote him an answer and

can identify the letter. That is a copy of that an-

swer. The original was mailed to Mr. Kehrer in

due course of mail.

The letter, Plaintiff's Exhibit 4, was offered in

evidence by plaintiff and objected to as incompe-

tent and immaterial. Objection sustained. De-

fendant excepts.

Plaintiff's Exhibit 4 was later admitted in evi-

dence (69) and is as follows:

Plaintiff's Exhibit No. 4.

X-4. November 19th, 1919.

Mr. B. F. Kehrer, Manager,

Stetson & Post Lumber Co.,

Seattle, Washington.

Dear Mr. Kehrer

:

Your favor of the 12th instant received and in

reply wish to say that I do not blame you for ob-

jecting to the lengths specified on our order 2804.

You may change the same to read Riandom Lengths,

8/0 to 20/0, which is in accordance with the regular

Pacific Coast Specifications.

Answering the second paragraph of your letter,

wish to say that you are mistaken when you state

that our contract applied only to six inch and eight

inch base. You made it very clear to the writer

that you were extremely anxious -to move the %'',

6" and 8'' Base, and also the 4'' and 5'' casing which

finishes in thickness %'', as well as the 4'' Crown
moulding, and 4", 5'^ 6", 8'' and 10'' Finish. [27]
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Naturally I do not understand why you have now

eliminated the stock finishing %'% such as Finish

Casing and Crown moulding. These items were

talked over to quite some length and are plainly

covered in our contract.

The specifications mailed you under our order

2804 are in exact accordance with the understanding

that you had with me when in your office October

29th. You even wrote on this contract that the

specifications were for mixed cars and not straight

cars of base.

Kindly let us have confirmation of our order 2804,

also state earliest possible shipping date.

I am in desperate need of this material and trust

you will be able to ship same in the very near fu-

ture. All I ask you to do is to live up to the deal

you made with me.

I have already accepted orders for a large per-

centage of this stock and all this material is sold

based on your price to me and I cannot think that

you are a man that will try and go back on your

trade.

With kindest regards and waiting your reply with

much interest, I remain,

Very truly yours,

I can identify that document. Plaintiff's Exhibit

5, which was mailed to Stetson & Post, who subse-

quently returned it to me.

Plaintiff's Exhibit 5 was offered in evidence.

Objected to on the same grounds as I have ob-
jected to others.
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Admitted in evidence as Plaintiff's Exhibit 5, and

is as follows : (24-25)

Plaintiff's Exhibit No. 5.

COMMERCIAL SASH & DOOR CO.

Pittsburg, Pa.

Our Order No. D-3733.

November 25, 1919.

Stetson & Post Lumber Co.,

Seattle, Washington. [28]

Please ship the following goods via P. R. R.

Deliver to Commercial Sash & Door Company.

Shaw Siding, Grays Ferry Station in Phila-

delphia, Pa.

Ship at your earliest convenience.

One complete shipment.

10000 Ft. B. M. 1x6 S4S to %x5y2 ® 44.

5000 Ft. B. M. 1x8 S4S to %x7i4^ ® 47.

3000 Ft. B. M. 1x10 S4S to % to 9% rS) 47.

5000 Ft. B. M. 1x12 S4S to ^xlli^ (a) 48.

All #2 Clear & Better soft old growth yellow fir.

All must be dry. Mixed Grain. Lengths of each

item Standard Random lengths. Kiln dried.

Second Car on contract.

COMMERCIAL SASH & DOOR COMPANY.
That document, Plaintiff's Exhibit 6, is specifi-

cations covering the third car of the contract and

it was mailed to Stetson & Post, who returned it

to me.

Plaintiff's Exhibit 6 offered in evidence. Ob-

jected to as incompetent, irrelevant and immaterial.
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Plaintiff's Exhibit 6 admitted in evidence and is

as follows: (25)

Plaintiff's Exhibit No. 6.

COMMERCIAL SASH & DOOR COMPANY.
December 3, 1919.

Order No. D-3940.

Stetson & Post Lumber Co.,

Seattle, Washington.

Please ship the following goods via P & W Va.

R. R. West side Belt Deliver to Commercial Sash

& Door Co. West Liberty Siding, West Liberty,

Pa. Allegheny County.

Ship as soon as possible:

1000 Ft. B. M. 1x4 S4S to %x3i/2 ® 45.

2000 Ft. B. M. 1x6 S4S to %x5i/2 ® 44.

1000 Ft. B. M. 1x5 S4S to %x4y2 ® 47.

[29]

3000 Ft. B. M. 1x8 S4S to 3/4x714 ® 47.

3000 Ft. B. M. 1x10 S4S to %x9i4 ® 47.

2000 Ft. B. M. 1x12 S4S to %xlli/4 (a) 48.

2000 Ft. B. M. 6/4x6 S2S ® 46.

4000 Ft. B. M. 6/4x5" 8" 10" 12" S2S ® 48.

Equal proportion of each width.

10000 Ft. Lin. %x3% Crown Moulding #62 (a) 45.00

M. B. M. Count 1x4.

6000 Ft. Lin. 3/4x41/2 Casing #10 ® 45 M. B. M
Count 1x5.

7000 Ft. Lin. 3/4x31/2 Casing #10 ® 45 M. B. M.

Count 1x4.

25000 Ft. Lin. 5/16x13/^ Lattice S4S (a) 40^ per inch.

10000 Ft. Lin. 3/4x1% Bed Mould #70 ® 40^ per

inch.
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10000 Ft. Lin. ^xli^ Modoc #74 ® 40^- per inch.

15000 Ft. Lin. %xY4, Quarter Round #78 ® 40^

per inch.

All #2 Clear & Better fir Mixed Grain. Kiln

dried. Standard lengths. Soft old grown yellow

fir. Tie all bundles at each end with strong un-

stained rope.

Sketches attached.

This letter, Plaintiff's Exhibit 7, is from Stetson

& Post to Commercial Sash & Door Company, dated

December 9th, 1919.

Offered in evidence and objected to as incompe-

tent and immaterial and was admitted in evidence

(89) and is as follows: [30]

Plaintiff's Exhibit No. 7.

STETSON & POST LUMBER COMPANY.
December 9, 1919.

Mr. A. K. Rabe, General Manager,

Commercial Sash & Door Company,

Pittsburg, Pa.

Dear Sir:

I wired you to-day as follows

:

"As long as you are not willing to abide by agree-

ment made when here we are returning all orders

and will not accept any."

I have done this because you seem to think that

we are going to sit here and take every kind of an

order you send out and you know very well that I

told you we were going to have accumulation of

six and eight inch base that we would want to

move. We do not know whether it would be one
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car or ten cars within the three months after that

date. Then you said, "Let's call it about eight

cars." It not making any difference whether it is

less than eight or more than eight cars, you could

use them all, and I made you a price on these ac-

cumulations and also made you a price on a few

other items that could be used to help make a car

more attractive, and easier to sell.

Now you seem to feel that we are going to take

eight cars of stuff that we do not have in stock and

see no way of getting other than by accumulation.

When you were here I could have taken on all of

this kind of business we were able to get out at

from $10.00 to $15.00 a thousand above the price I

made you, if we wanted to saw especially for this

stock; but as I explained to you at the time, we

would not under any circumstances take on an

order of this kind unless we had the stock on hand.

If you went ahead and sold cars on the arrange-

ment you had with me you took a long chance be-

cause we will abide by our agreement with you

and when we have accumulations of this stock I

will notify you and if you want it you can send an

order. From your letter it appears to me that you

sent the memorandum I gave you to your house

and did not explain to them anything at all about

it, as the first order you sent out shows.

Very truly yours,

STETSON & POST LUMBER COMPANY.
I can identify the letter. Plaintiff's Exhibit 8. It

is a letter from the Commercial Sash & Door Com-
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pany to Stetson & Post Lumber Company, dated

December 15tli, 1919.

Offered in evidence as Plaintiff's Exhibit 8, and

objected [31] to as incompetent, irrelevant and

immaterial on the same grounds as made to the

other one. The objection was then sustained. (26

&27).

That is. Plaintiff's Exhibit 9, a carbon copy oif

a letter from Stetson & Post Lumber Company to

Commercial Sash & Door Company, dated January

19, 1920. I made a search for the original and

was not able to find it. We received the original.

Offered in evidence as Plaintiff's Exhibit 9, and

the same objection made as to other documents and

the same ruling.

The Court later admitted in evidence the Plain-

tiff's Exhibit 9 (46), which is as follows:

Plaintiff's Exhibit No. 9.

January 9, 1920.

Attention Mr. Rabe,

Commercial Sash & Door Co.,

Pittsburg, Pa.

Dear Sir:

Replying to your letter of December 10th, which

was a little late arriving. There is no need of our

continuing to correspond in regard to the arrange-

ments that were made while you were on the Coast

and the reason why I gave you the schedule of

prices we would charge you for accumulation of

base. You remember as well as I do, the conversa-

tion that took place and I cannot understand why
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you are attempting to make us deliver you eight

cars of mixed casing, base and mouldings unless,

when you sent the list of prices back to your home

office you did not tell them the conditions under

which these prices were given you, and your office

supposed that you had made arrangements to pur-

chase eight mixed cars of the material on which

we made you prices and acting accordingly took

orders up to this amount, and you, to save your-

self, are attempting to hold me responsible. You
evidently have forgotten that I would not take an

order from you for anything when you were here

as we had nothing at that time to sell and we will

not take any orders for anything other than dimen-

sions, but, I told you that as far as we could see at

that time we would very likely have an accumula-

tion of six and eight inch base that we would ar-

range with someone to take off our hands when we

had a carload accumulated, that I did not know

whether we would accumulate one or ten cars, or

any, by the end of February, and that we would

let you have what we accumulated, if you could

handle it. You then said you would have to have

a price in order to tell whether you would take it

or not, and that as it w^as a [32] hard matter to

sell a straight car of base in your territory you

would like to have us include some other kind of

lumber in a car with base in order to make it easier

to sell and mentioned such other lumber as you had

in mind, asking prices on those items, which I gave

you.

We will abide by the arrangements we made with

you but we will not let you construe the arrange-
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ments to be an agreement to furnish you with eight

cars in that period. You will have to get those

orders the way you had in mind getting them in the

event you could not "bulldoze" us into shipping

them. This is final.

Very truly yours,

STETSON & POST LUMBER COMPANY.
I have the original letter, Plaintiff's Exhibit 10,

and it is a letter from the Commercial Sash & Door

Company to the Stetson & Post Lumber Company,

dated January 14th, 1920, which was mailed to them.

Plaintiff's Exhibit 10 was offered in evidence and

the same objection was made by defendant, followed

by the same ruling, with exceptions by Mr. Jones.

(28)

I am familiar with the prices of material such

as called for by Plaintiff's Exhibit 1, during the

period from the time of the contract, October 29,

1919, to about the first of March, 1920.

In November, 1919, the market price with rela-

tion to those prices was from $80.00 to $83.00 a

thousand feet board measure F. O. B. cars. In

December, 1919, it was the same. In January,

1920, $90.00 to $93.00, and in February practically

the same. May have been a dollar one way or the

other. That is $90.00 to $93.00 per thousand feet,

board measure. There would be approximately

30,000 feet board measure in the average carload.

The first car called for in the specifications fur-

nished by Mr. Kehrer was 35,000 feet, board meas-

ure. It is admitted [33] that defendant never

furnished any of this lumber. (28-30)
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Q. Did Mr. Kehrer say anything at the time you

made this contract, Plaintiff's Exhibit 1, as to

whether or not the articles covered by it were to be

manufactured in the future?

Objected to as incompetent and immaterial and

tending to vary the terms of a written contract.

Overruled. Exception. (30-32)

He did. He did say that it would be manufac-

tured in the future and shipped at the rate of two

cars a month, starting in November. He said it

would be manufactured. It was to start immedi-

ately and manufacture two cars a month.

Witness excused. (32-33)

Testimony of C. W. Lawton, for Plaintiff.

C. W. LAWTON, a witness called in behalf of

plaintiff, testified as follows:

My business is that of wholesale lumber. I have

been in the business ten years on this Coast and

eight years in Philadelphia. We were operating

in 1919 and 20 and I am familiar with prices of

lumber such as base, casing, moulding and finish in

1919 and 1920. The market prices of articles enu-

merated in Plaintiff's Exhibit 1 in November, 1919,

on the cars in Seattle are $53.00 on finish and $63.00

on casing and base, and the prices advanced rapidly

in the month of November, starting about the 15th

or 17th. The tendency was upwards. Some mills

were asking $5.00 per thousand difference in Novem-

ber 20th to the 25th. My figures are per thousand

feet. Refreshing my memory I find our records
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show they went up from $5.00 to $10.00 per thou-

sand every month from then on until the Climax

in April. In December, 1919, the market price in

Seattle, F. O. B. was $67.00 on finish to $75.00. It

depended upon the width of the finish. Taking the

items [34] enumerated there: 4'' about $67.00.

6^', $2.00 more $69.00. 5", 8 and 10'', $71.00 to $73.

The 12'' from $73.00 to $78.00. I have to say ap-

proximately because there was that variation, de-

pending upon the day the lumber was purchased

during December. The casing and base was $63.00

in November to $73.00 in December—^the early part

of December up to as high at $85.00 in late Decem-

ber. In January, 1920, the price of those articles

was approximately $10.00 per thousand higher than

that for December. In February, 1920, still $10.00

higher above the January price. Casing and base

reached the price of $108.00 a thousand in Febru-

ary. In February, 1920, casing and base was

$103.00 to $108.00. In January approximately

$95.00 to $98.00, and then in December I just

stated $73.00 to $78.00 up to $83.00 for casing and

base. Mixed car orders have a very definite sig-

nificance in the lumber trade. It means more than

two or more items per car. (33 to 36)

Witness excused.

Testimony of John McEvoy, for Plaintiff.

JOHN McEVOY, witness for plaintiff, after be-

ing sworn, testified as follows:

My business is that of manufacturing lumber.

I am with the Bloedell-Donovan Lumber Mills.
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Have been in the lumber business twelve years.

Have been concerned in buying and selling lumber

at wholesale during the past three or four years.

Between October 1st and November 1st, I believe

there was an advance in the price of lumber of dif-

ferent kinds described in Plaintiff's Exhibit 1.

After October 30th 8 inch casing and base was

$83.00. Finish, basing it on 1x12 finish which was

$5.00 a thousand less, it would be $78.00. There

was about $5.00 a thousand advance in December

on the several items [35] mentioned and $10.00

advance in January—that would be $15.00 advance

over the figures I gave for November. There was

another advance in February, 1920, of $10.00. That

would be $25.00 advance over the figures that I

gave for November. Mixed car orders have a defi-

nite significance and meaning in the lumber busi-

ness. It means orders for two or more items. It

is customary in the lumber business to give and ac-

cept orders of that character for cars of mixed items

without specifying the particular amount of each

item. (36 to 39)

Cross-examination.

On such an order the buyer would have to specify

approximately what he wanted. (39)

Witness excused.

Testimony of Alvin Schwager, for Plaintiff.

ALVIN SCHWAGER, a witness for plaintiff,

after being sworn, testified:

I am in the lumber business in Seattle. Con-
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nected with Nettleton Lumber Company for six-

teen years. I am familiar with the prices of the

different kinds of lumber shown in Plaintiff's Ex-

hibit 1 in November, 1919. In November, 1919,

on board cars in Seattle, 1x4 finish was worth

$56.50. 1x6 was $57.50. 1x5 and 8 and 10'' $58.50.

I have no figures for the price of casing in that

month. Casing and base would be worth $65.50.

Prices advanced after that date gradually for

some ."time. In December, 1919, the prices on

these items were $16.00 higher per thousand all

along the line. In January, 1920, they were about

$18.00 higher than in November, and in February,

1920, about $20.00 higher than in November. There

would be from 30 to 35,000 feet in a car. I think

that a mixed car order would mean an order con-

taining perhaps any number of items from three

on up and would be confined to the items [36]

mentioned in the contract. (40-42)

Witness excused.

Testimony of R. C. Williams, for Plaintiff.

R. C. WILLIAMS, a witness for plaintiff, being

sworn, testified:

I am in the lumber business and have been for

about fifteen years. Manufacturer. I am familiar

with the market prices of articles described in con-

tract in November, 1919, F. 0. B. cars Seattle. Cas-

ing and base, the first four items, would be about

$85.00 per thousand feet, board measure. Mould-

ing about forty off—I don 't know—and finish about
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$5.00 less. The market advanced from November
to March, 1920. In December, 1919, there would

be an increase of five to ten dollars over the in-

crease I have named, and in January, 1920, $10.00

more, and in February, 1920, it kept increasing

every month $5.00 to $8.00 more. Mixed cars in

the lumber trade mean a mixed car—a mixed car

would be items of three to five, six or more items

in a car,—different items. Casing, base and mould-

ing and finish would be a mixed car.

Witness excused. (42 to 44)

Testimony of A. K. Rabe, for Plaintiff (Recalled).

A. K. EABE, recalled for plaintiff, testified:

We finally ascertained that the defendant would

not furnish any lumber under this contract about

the first week in February, 1920. (44)

Plaintiff rests.

The defendant then challenged the sufficiency of

the evidence and asking the Court to take the case

away from the jury and enter a judgment for the

defendant. (48 and 49) [37]

After said motion w^as argued by counsel for

plaintiff and defendant, the Court denied said mo-

tion in the following language

:

"The COURT.—I do not think that there is any

difficulty about the law which has application to this

issue here,—until the terms of the contract are

settled and the agreement is accepted, the proposer

is at liberty to retire from the bargain, has been

said by the Supreme Court of the State in 110
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Washington, 272, Colman vs. The St. Paul Lumber
Company. The State Court in an unbroken line

of decisions has held that an agreement must be

complete within itself, and the writing to satisfy

the statute of fraud must be coextensive with the

agreement and no essential may be supplied by

parole. That is held in the same case. And, the

Court has also endorsed the rule that a written

contract, to satisfy the statute may not be changed

by parole where the law requires the contract to

be in writing. The phrase, 'party to be charged' as

used in the statute is held by many courts to sup-

port action against the seller who signed the memo-
randa by the buyer who did not sign it. The Wash-
ington Court in Western Timber Company vs.

Kalama River Lumber Company, 42 Washington,

620 held that a memorandum sale of land, where

the terms of the sale being sufficient to take it out

of the statute of frauds, could be enforced against

the seller, though not signed by the buyer. To the

same effect is Tinglen vs. Bellingham Bay Com-

pany, 5 AYashington, 624, and Anderson vs. (Wal-

lace) Lumber Manufacturing Company, 30 Wash-
ington, 147. And, where a buyer conforms to the

conditions imposed within the prescribed time, he

may enforce compliance or recover damages for

failure. The memorandum in evidence could not

be enforced against the plaintiff because of [38]

indefiniteness and lack of mutuality. It is too in-

definite to be enforced as a contract covering a defi-

nite period of time for the material named. The
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most that may be said is that it is an offer for the

sale of goods accepted or the specified articles

named, until cancelled, which the complaint in

this case says was December 9th—following the date

of its execution. While the complaint says that

the proportion was orally accepted, sets out a copy

of the memorandum, it does not bear acceptance

upon its face by the buyer,—the plaintiff,—the

plaintiff testified that he did accept it,—however,

I do not think that is very material here. This

order is for,—or this Exhibit 'A,' says 'Sold to

Commercial Sash & Door Company, address at

Pittsburgh, Pennsylvania,' then follows a specific

description of the material sold and price. And
then concludes, 'for mixed car orders, price to

extend to March 1st, not to exceed eight cars, all

F. O. B. mill prices.' Signed by the representative

of the defendant. The testimony before the Court

is that following this delivery of this memorandum,

the plaintiff on November 5th submitted an order

for a carload. This order would be an acceptance

of the proposition of the defendant to the extent

that it complies with the proposal. This order

would not be an endorsement of acceptance of the

entire order. On the 25th of November, another

order was submitted for an additional car,—for a

second car. This was an acceptance of the pro-

posal which was a standing proposal under the law,

until the first day of March. On the 3d of Decem-

ber, another order was submitted for a car of lum-

ber. This order was an acceptance of that order
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or proposal to the extent that it complies with the

proposal—then, as far as the status of the parties

before the court now is concerned, the minds of

the parties met upon the proposition and the ac-

ceptance as far as the orders which were made

[39] for the cars,—for lumber are in harmony with

the proposal,—where they are not in harmony, then,

of course, there has been no meeting of the minds.

The complaint says that the proposition was can-

celled by telegram on the 9th of December, I think

it says, and there is testimony here that the defend-

ant declined to carry out the proposition or to

furnish any of the materials. Then, under the

motion here, we must determine whether the or-

ders that have been submitted are in harmony with

the proposal. If they are not in harmony with the

proposal, then there has not been any meeting of

the mind. If they are in harmony with the pro-

posal, then there has been a meeting of the minds

and there is a contract. Examining the first order,

dated November 5th, with the proposal,—we find

7,000 feet lineal, %x7i/4 base,—$47; and then fol-

lows a number of other,—that is the quantity and

dimensions and sizes. The sizes in the order are

not in harmony with the proposal. There is no

%x7i/4 there is no %x5i/2. It is %x6 B. N. Base,

and %x8 B. N. Base. Then the next, %x4y2 Cas-

ing,—There is no such dimension in the proposal;

it is 1x5. Then the next, %x3i/2; there is no such

dimension; it is 1x4. And another, 3%x3'54, that

is not in harmony with the proposal, which is 1x4.
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So that as far as the order of November 5th is

concerned, there has been no meeting of the mind

between the parties. The order is not in harmony

with the proposal, and therefore, the order does

not meet any issue here. The next order, Novem-

ber 25th, we have 10,000 feet board measure, 1x6,

S4S. We find in the proposal 1x6, S4S, $44. If

this says S4S to 31/4x51/2, $44. The proposal is,

—

what does 5/4 stock mean?

Mr. JONES.—One and one-fourth,—

The COURT.—I see.

Mr. JONES.—Which item are you referring to,

if your Honor please—the contract or the order?

[40]

The COURT.—5/4 stock, add to—I just noticed

that here.

Mr. JONES.—That would be one and one-fourth

inches thick.

The COURT.—And the next, 5,000 feet 1x8.

There is no such dimension in the proposal. The

next, 3,000 feet 1x10 ; there is no such proposal. The

next is 5,000 feet 1x12, S4S. There is such a pro-

posal, but there is added this, surface, I presume, %
to 1^/4—I presume that is what that means. I do

not know how that would surface if the rough stock

was surfaced—whether it would make that dimen-

sion or not. That is >all that is in the November

25th matter that is in harmony with the proposal.

December 3d, we have this, 1,000 feet board measure

1x4. We have 1x4 S4S in the proposal. Then

2,000 1x6. We likewise have 1x6 in the proposal,
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and the next is 1,000 feet 1x5. We have no 1x5 in

the proposal, nor 1x10, which is the next item. The

next is 2,000 1x12, We have that in the proposal.

That is the only thing that appears in the proposal

—

or in the order, which is in harmony with any sug-

gestion in the proposal. Then the next question

is concerning mixed <3ars—mixed car orders—and

prices to extend to March 1st, not to exceed eight

cars. Let me ask, may these orders be—the items

on these orders be segregated to less than carloads

—

less than carload lots^

Mr. JOXES.—I do not understand what you

mean.

Mr. TUCKER.—I do not know, if your Honor

please.

The COURT.—I say, may,—there are these several

items that I have enumerated, I think in harmony

Avith the proposal.

Mr. JONES.—Yes.
The COURT.—Unless all proposals must be in

carload lots

—

Mr. TUCKER.-They must be. [41]

The COURT.—If they must be in carload lots,

then of course there is no

—

Mr. JOjSTES.—You mean carload lots of each

item ?

The COURT.—Yes.
Mr. JOXES.—I think the testimony shows—the

order was that there could not be a car of any one

item,—it must be mixed.

The COURT.—Then, if there are items that do
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not make a full car, which are in harmony with the

proposal, then may the plaintiff recover, even if it

is not a full carload ?

Mr. TUCKEiR.—We would not be obliged to ship

one hundred feet of moulding, for instance.

Mr. JONES.—I should think so, as long as no

objection was taken,—take, for instance, on those

first items

—

The COLTRT.—^Well, I have your idea now.

Mr. JONES.—As long as no objection was taken

on those points, I think that a compliance with the

specifications. May I call one thing to your

Honor's attention on that first order, which I do not

think you noticed. You mentioned the specifica-

tions %x7l/4, and so on down; your Honor will no-

tice out on the right, %x7i/4 account 1x8. One size

is the finished size, and the other is the rough size.

The COURT.—Where is that?

Mr. JONES.—The first order; the order of No-

vember 5th. Your Honor read those first figures,

—

that should be read in connection with that, account

1x8 which then ties it with the finished size men-

tioned in the order.

The COURT.—What does this, 'account 1x8'

mean?

Mr. JONES.—I, of course, cannot testify, but I

know that it means that the finish is, for instance,

%x:7i4, and the rough is 1x8, so that where the order

is mentioned that way— [42]

The COURT.—If that is the idea, then, of course,
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—if that is conceded, then of course there is no

question about it.

Mr. JONES'.—Yes, your Honor.

The COURT.—The motion will be denied, and we

will proceed in harmony with what has been said

with relation to these orders upon those particular

items.

Mr. TUCKER.—Y'our Honor has held, as I un-

derstand it, that these orders are only an acceptance

of those particular items that you specify.

The COURT.—Yes.
Mr. TUCKER.—The first order is not—
The COURT.—I think what I said about the first

order,—I see, account 1x8, 1x6, and 1x5, and 1x4,

so that the first, I presume,—those do not say

surface

—

Mr. TUCKER.—Of course, we would not be held

to ship that acceptance of proposal,—if it does not

conform to the proposal,—^as to those minor items,

the Court would not hold we would be oblig'ed to

ship those.

The COURT.—No, I do not think so. But, here

is November 1st,—1x4,—if this order mentions 1x8,

1x6 and 1x5,—there is no 1x5.

Mr. TUCKER.—We are not obliged—

The COURT.—There is no 1x5. I cannot under-

stand, Mr. Jones,—here is 15,000 %x3%, account

1x4 and here is 15,000

—

Mr. JONES.—May I put the witness, Rabe, on

to explain what those things mean.

The COURT.—Let us see what he says. [43]
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Testimony of A. K. Rabe, for Plaintiff (Recalled).

Said witness testified as follows:

The first item in Plaintiff's Exhibit 1 is 7,000 feet

lineal fini^^h, % in thickness and 71/4'' in width.

That is a finished size and is manufactured from a

board 1x8. In other words, when they saw the

board they saw it to 1x8 in the rough, and charge

for 1x8. Now, when they mould it into a bullnose

base, they take away a part of that board, but we

liave to pay for it.

The term ''base" means mould into base, like

runs around the base of the floor. For instance,

on this side it comes out of that first item there, and

they show 1x8. And your second item is finished

% in thickness by 5^^ iii width. That comes out

of the second item in the contract which is %x6,

—

the ripping size. We pay for six inch. They just

round the top of the base, something like a quarter

round mould. They know it is standard and gov-

erned by what is known as moulding. The next

item is 1x5 bullnose casing,—B, N. casing,—that

only finished to % in thickness by 41/2 and they

mould the two edges. That is the five inch on there.

Now, the next item is %x3i/2. That is also the same

pattern of casing that comes out of B. N. casing

specified in the contract 1x4. Now, the next item

is 34x3% crown moulding. That comes out of your

1x4 strip. The fourth item comes out of the same

strip as the 1x4 casing. They are run into finish

or crown mouldings. iSo that covers every item in

the order. I can explain the others if j^ou wish



Commercial Sash & Door Company. 55

(Testimony of A. K. Eabe.)

them explained. Where sizes are specified in Plain-

tiff's Exhibit 1 they are the rough sizes that we paid

for all the way through. (57 to 59) [44]

Cross-examination.

(Referring to Plaintiff's Exhibit 2.)

All sizes are finished sizes. "2 and Better old

growth Yellow Fir, kiln dried, is practically clear.

The contract calls for that.

Q. ^'Lengths of each item are to be an equal pro-

portion of 10-12-14 and 16". A very small propor-

tion of 8/0 will be acceptable." You never did

agree upon the lengths. They told you absolutely

they would not ship those lengths.

A. I acquiesced in that.

This is the blue-print I sent along with my order.

The blue-print is standard. It is just a copy of the

standard moulding.

The blue-print offered and admitted in evidence

as Defendant's Exhibit '^A." (59-60)

It would be impossible for me to answer whether

Defendant's Exhibits "B" and '^C" for identifica-

tion is the other two duplicates that were made of

Plaintiff's Exhibit 1. They look very similar. I

saw a copy at the time. I saw it written up—sat

at the desk along with Mr. Kehrer at the time that

was written. I don't know Avhether I saw this. I

know of two that were made with a carbon and the

one I got was made that day. I always take the

carbon. I imagine the carbon did not show through

is the reason why on my carbon that date of 29 is

put there with lead pencil. I did not do it.
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Q. I notice on this Exhibit "B" and Exhibit "C
of defendant's that the first item, the 1x8 bullnose,

has been changed to %x8 bullnose. That is the car-

bon copy has a ^'5" put before it and traced with a

lead pencil and changed. Did you do that ?

A. No, sir, I did not. The chances are that the

carbon did not copy through. There is a difference

between 1x8 and %x8. [45]

Q. Why was the change made in the one below

—

1x6 base to %x6 base which appears ?

A. % is what Mr. Kehrer wished to sell—that is

what I purchased—the stock that he wanted to sell.

The stock he wanted to sell me was not an accumu-

lation of odd stuff. It was not thin stuff. It was

sold in this market. It was to be a straight sale

of eight carloads of material. He made the specifi-

cations for the first car—put those figures on the

back, 5000, 5000, 15000, 5000 and 5000. i/g could be

dressed down to %. (60-63)

Redirect Examination.

Defendant's Exhibit ^'B" and Defendant's Ex-

hibit "C" are different. He has on Exhibit '*B"

the thickness of the first two items; he has 1x8 and

1x6, and on Exhibit "C" he has changed the copy

that w^as in his hands to %x8 and %x6. These are

not duplicates. The changes made on Defendant's

Exhibit "C" are the same changes as on the copy

given me. I have not had possession of that copy

at any time since.

In the order of November 25th the first item is

worked to bullnose base and finishes 5% inches in
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width and comes out of 1x6. The second item

—

what is marked %x5i/2> finishing in width 51/2- E^^i-

dently there was a mistake in writing up the order

there, instead of %" thick; but, our contract covers

the item of %. There was no correspondence about

it. It would not have made any difference ; it calls

for % in thickness, but standard is %. As a gen-

eral rule, we very rarely buy %" thickness, and our

boys are in the custom of writing %'' thickness.

Referring to the order 1x8 finished %x7i/4. That

is covered by 1x8 bullnose base here. The third

item is 1x10 S4S, which finishes to %x9i/2. That is

covered by 1x10 S4S stock, and the last item is lxl'2

S4S to %xliy^. That is covered by the 1x12 S4S

in the contract. [46] The first item in this order,

Plaintiff's Exhibit 6, is 1000 feet, board measure 1x4

S4S and finishes to %x3^;4, which is covered by

1x4 S4S in the contract. The second item is 2,000

feet board measure 1x6 S4S to 34x5%, which is cov-

ered by 1x6 S4S. The third item is S4S 1x5 to Sy^K

4I/2, which is covered by 1x4 848 Finish in the con-

tract. And, the next item is 1x8 S4S to %Xiy^

and that is covered by 1x8 S4S Finish. The next

is 1x10 S4S Surfaced to ^xQi/o, which is covered by

1x10 S4S Finish. And the 1x12 is below that.

Now, the next item is 1x12 84S to s^xlli/i covered

by 1x12 S4S. The next is 2,000 feet board measure

6/4,—you see 6/4 of an inch in thickness would be

1% inches. Lumber terms generally go by quarters,

—
^5, 6, and 8/4. That item is covered in the con-

tract by one and one-half inch by six, and that is
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S2S. The next item is 4,000 feet of 6/4, which is

11/2 inches, 5, 8, 10 and 12 inch SSiS. That is cov-

ered by the contract on the inch and a half, which

means inch and a half 5, 8, 10 and 12 inch. The

next item is 10,000 feet lineal of crown mould. That

finishes %x3%, account 1x4—that comes out of a

1x4 strip. The next finishes out of 7,000 feet lineal

of bullnose casing, that is written %,—%x3i/2, that

is all right. The casing comes out of this 1x4 bull-

nose casing. There is only two items marked %
in thickness, and that is the 6 and 8 bullnose base.

Maybe there is another item on this other side.

Now, the next are a few items the Court has, which,

of course, is covered by the contract subject to their

ability to furnish. That one item. There is 25,000

feet of Lattice, 10,000 feet of this was standard size,

covered by the standard mould book. Lattice is in-

cluded in the moulding-book,—^25,000 feet of Bed

Mould, 10,000 feet of Modoc, and 15,000 feet of

quarter round at a price which is in accordance with

the contract of 40^ per [47] 100 feet. (63 to 67)

Recross-examination.

There was no mention made in the contract of

standard sizes according to the Western Lumber-

men's Association. I expect it just exactly accord-

ing to the contract. You have the sizes I am paying

for, and the work is practically the same. I would

not expect you to take a 2x4 and cut it down to one-

half an inch thick. That would be manufacturer's

business. (67-68)

The COURT.—The motion will be denied.



Commercial Sash d' Door Company. 59

(Testimony of A. K. Rabe.)

Mi". TUC'KEE.—The Court will allow an excep-

tion. The Court is not holding that we have to go

to the jury on the question of this contract in here.

Your Honor holds that as far as the meeting of the

minds is concerned, the parties met Avith reference

to these three orders. As I understand, your Honor

holds they did not meet in reference to the first

order.

The COURT.—I was in error about that.

Mr. TUCKER.—Does your Honor hold that in

reference to these three orders?

The COURT.—Yes.
Mr. TUCKER.—Your Honor ^^'as held, as I un-

derstand it, we had a right to cancel it, and canceled

it, except the three orders.

The COURT.—Yes.
Mr. TUCKER.—Then the question is whether we

are bound by the three orders.

The COURT.—Yes.
Mr. TUCKER.—If there was a contract.

The COURT.—Yes. [48]

Mr. TUCKER.—Of course, the question of con-

tract is left for determination as to whether they

actually did make this contract.

The COURT.—Yes.
Mr. TUCKER.—The Court will allow me an ex-

ception.

Testimony of G-eorge J. Osgood, for Plaintiff.

GEOROE J. OSGOOD was called as a witness

for plaintiff, and after being sworn testified

:

I reside in Tacoma. Operate a saT\Tnill and man-
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ufacture doors, moulding and framing. I am vice-

president of the firm of Wheeler-Osgood.

Defendant admits the competency of witness.

Eeferring to Plaintiff's Exhibit 1, this %x8 bull-

nose base, and the % I should call the finished size

and the 8" the rough green size. The %x6,—the

% I call the finished size in thickness, and the G-

inch the rough green size. And 1x5 would be a

rough green size. The 1x4 Crown would be a rough

green size. The 1x4 S4S Finish would be the rough

green size, and the 1x6 would be the 5, 8, 10 and 12.

The specifications %x8 would be included in the

order and it might come out of the 1x5—and lx:8

S4S Finish. The %x5V2 base finish size would

come out of the %x6 and might also come out of the

1x6. The %x4i/2 easing would come out of the 1x5,

and the %x3i/^ casing could come out of the 1x4.

Plaintiff rests.

The defendant at this time renewed his motion

to take the case away from the jury and enter a

judgment for defendant, which was overruled and

defendant excepted. (68-72) [49]

DEFENDANT'S EVIDENCE.

Testimony of B. F. Kehrer, for Defendant.

B. F. KEHEEE, a witness in behalf of defendant,

being sworn, testified:

That he was in the lumber business and connected

with Stetson & Post Lumber Company, which is a

corporation, and that he is vice-president and sec-

retary of the defendant. I made out Plaintiff's Ex-

hibit 1 and Defendant's Exhibits B and C for iden-
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tification. I wrote them with a lead pencil—two

carbons. Mr. Rabe was present. In the course of

the conversation—they were made out to submit to

him, a few prices. Mr. Rabe signed no papers on

that day and did not sign duplicates of the papers

he took away with him, or any other paper. He was

to look over the prices and come back in the after-

noon. If he wanted to accept some of those items

or place any business he was to place it then and

it would be closed up in the regular manner. Usu-

ally the customer issues the order and we accept

on this order, and that was to be done later. He
was to come back and let me know whether he

wanted to take any of this material and if he did I

was to accept it at these prices and we would close

the order and sign up. We had on hand some such

material as that. We have some of these items all

of the time. We called the lumber that we had for

accumulation, accumulation of thin stuff. That is

usually run to base. In the course of manufacture

there is always some thin stuff comes out—in the

1x6 stuff and in the 1x8 stuff it is too thin to dress

%, which is the finished size. We accmnulate that

sometimes in the course of a few months or a year.

It is usually run to base if it is not proper quality.

Q. How long would it take to accumulate enough

for eight cars?

Objected to as irrelevant and immaterial. [50]

Sustained.

Defendant excepts.

The defendant is allowed an exception to each

one of the objections sustained.
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Mr. Rabe came in to hiij some lumber and I told

him at the time we had no lumber to sell then. We
were oversold on most items. And, on that day I

was running out a carload of base, %x6, it was the

last of an order I had for two years. That was to

cover what we had accumulated. Whenever we had

accumulated it we were to ship it. I happened to

think while we were talking I had nothing to cover

base items so I told Mr. Rabe there would be a pos-

sible chance of our accumulating some base, both in

%x6 and %x8, and I would be open for an order to

ship some of that as soon as we accumulated it. I^

then said, "Kehrer, you know a straight car of

base is mighty hard item to sell." He said, "Put

in some other items so that it will be easier to sell.
'

'

He listed off other items that could be used to help

make this base easier to sell. He suggested some

of them and I suggested others. We did not cut

many mouldings so I said I would only accept

moulding, depending on our ability to get out.

After talking there about three hours that fore-

noon, it was about eleven-thirty if I remember, and

I had not opened the mail, I told him, "You think

that over and I will go ahead and clean up my
work here and you come back this afternoon and

we will settle it up. If you want any of it, alright.

We can draw up a regular agreement then." Be-

fore he left he said, "Well, about how many cars

of that do you think you will have?" I said, "I

don't know whether it will be one car or a dozen

cars." He said, "We better state something. Do
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you think it will be eight or three or four?" He
said, suppose I don't make that to exceed eight

cars. [51] I said, "Anything on that will be al-

right, one car or more, whatever." He never came

back that afternoon and I never saw the man from

that day until two or three days ago. He signed

nothing at all. No paper whatever.

Defendant's Exhibits ''B" and "C" offered and

received in evidence, and are as follows respectively

:

Defendant's Exhibit "B."

S'old To : COMMERCIAL SASH & DOOR CO.,

Pittsburg. Pa.

ORDER O-2205 10/30/19

STETSON & POST LUMBER CO.

Seattle, Washington.

Deliver or Ship to : Advise

:

1 X 8 B. N. Base #2 & Better Mixed Grain 47

1x6*' " " '' '' " 45

1 X 5 B. N. Casing #2 & Better '' '* 45

1x4'' " " " " 45

1x4 Crown Mid. " " " 45

1x4 S4S Finish " " '* 43

1 X 6 S4S Finish " " " 44

1 X 5—8 & 10 S4S Finish #2 & Better Mixed Grain 47

1 X 12 S4S Finish " " " " 48

114 & 11/2 X 4" & 6" SG D4S Finish #2 & Better Mixed

Grain 46

114 & 11/2 X 5, 8, 10 & 12 S. G. D4S #2 & Better Mixed

Grain 48

114 & 11/2 X 8 to 10" Stepping B. N. V. G. 60

For each inch over 12" Finish add 1.00 per M.

[52]
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Defendant's Exhibit "C."

STETSON & POST LUMBER GO.

Sold To : Commercial Sash & Door Co.,

Pittsburg, Pa.

ORDER O-220'5 10/30/19

% X 8 B. N. Base #2 & Better Mixed Grain K. D. 47.

% X 6 B. N. Base '' " " " " 45

lx5B.N.Casg. " " *' ") Stool & Apron 45

) 4/4—5/4 2.00

lx4B.N. Casg. " " '* ") extra 45

lx4CrownMld. " " " '' 45

lx4S4S Finish " " " '* 43

Ix 6 S4S Finish '' " " " 44

1x5—8 & 10 S4S Finish '' " " 47

1 X 12 S4S Finish #2 '*
" '* 48

11/4 & 11/2 X 4'' & 6" S. G. D4S Finish #2 & Better mixed

Grain 46

ll^ & 11/2 X 5", 8'', 10'', 12'' S. G. D4S Finish #2 &

Better Mixed Grain 48

114 & 11/2 X 8 to 12" Stepping B. N. V. G. 60

For each inch over 12" in Finish add 1 . 00 per M.

(Written in pencil:) Mouldings subject to our

ability to get out <a) 40'^ per inch per 100 feet.

Mixed Cars. Prices to go to March 1, 1920, not

exceed 8 cars. F. O. B. Mill. (73^80) [53]

The date on Plaintiff's Exhibit 1 in the right-

hand corner which is made at 29th in lead pencil,

is not my writing. The rest of it is my writing.

Defendant's Exhibits "B" and ''C" are my writing.

These three instruments were all made at the same

time. These three orders which were sent in corres-
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pond with the items on Plaintiff's Exhibit 1,

except the moulding. (80^81)

Cross-examination.

The only conversation with Mr. Eabe was had

in the morning and everything that was done was

done at that time. I wrote up this, referring to

Plaintiff's Exhibit 1. It was made during the

whole time he was there,—during our conversation.

He w^as to come back in the afternoon. We did not

complete our transaction that morning and come

to any definite understanding. I gave Mr. Eabe

just a memorandum; something we do every day.

The contract was not signed in the afternoon. Mr.

Rabe was not back in the afternoon—not while I

was in the office anyway. The sizes mentioned in

Plaintiff's Exhibit 1 would be understood to be

standard sizes. (80-82.)

Redirect Examination.

The figures on the back of Plaintiff's Exhibit 1

are in my handwriting. I do not know^ how I

happened to put them there. It would indicate

that I was adding or multiplying or dividing

something there. I do not recall why they hap-

pened to be put there, or an\i;hing about that. Very

likely it was put there the same day while I had

it in my hands. (82-83)

Recross-examination.

Q. Those figures designating certain thousands

of feet of particular items,—they look like the

specifications of that first car, don't they, Mr.
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Kehrer,—referring to Plaintiff's Exhibit 2,—bear-

ing in mind one is lineal feet and the other board

feet? [54]

A. Well, some of the items would be,—that is,

a person could take them for that.

I don't remember when I wrote those items on

there and do not remember anything about writing

them on there. It is my writing. (83-84)

Witness excused.

Testimony of A. K. Rabe, for Plaintiff (Recalled

—

Cross-examination) .

A. K. EABE, a witness in behalf of plaintiff,

recalled for further cross-examination:

I had heard of the West Cbast Lumbermen's

Association. I had never seen the book published

by the,—standard moulding book of the West Coast

Lumbermen's Association, I have seen the standard

moulding book, but not the one distributed by the

A¥est Coast Lumbermen's Association, but I take

it, it is a standard moulding book. In sending in

these orders I expected to have them filled with

what was specified in our order, because it is

worked out of what is specified on the contract.

I expected 3^ou to follow whatever designs were

specified in our orders.

Q. And if, as you say in your order of November

5th: ^'Are enclosing blue print details of our

mouldings, and if our order shows sizes different

than specified on our blue print, be guided by

the finished sizes specified on our order."
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A. Yes; because the contract does not specify

any association book to go by. Nothing like that

was discussed.

Witness excused. (8i5^87)

Testimony of B. F. Kehrer, for Defendant (Re-

called) .

B. F. KEHRER, recalled in behalf of defendant,

testified

:

Defendant's Exhibit "D" is the West Coast

Lumbermen's standard pattern. It is the book

we all manufacture stock mouldings from. All of

the West Coast Lumbermen's Association in [55]

the West manufacture from that.

Q. Do the things in that book, with reference to

this blue-print, correspond with this book, and if

not, in what respect,—will you point out,—take

one of these orders and point out wherein it differs

in this blue-print, some of the differences that

exist ?

(To which question objection was made and

overruled.)

A. In the first order sent in, is an item, of 36,000

lineal feet their number 10,—their number 10 is

13/16 X 314 bullnose casing. The West Coast

Lumbermen's pattern of that same item is % x 3%
bullnose casing.

On his order he shows 15,000 feet of % x 3%
crown moulding, finished size, their number 62.

Their number 62 is 13/l'6l x 3%. West Coast

Lumbermen's book shows no crown moulding 3^
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in width. In order to have filled that we would

have had to make the moulding specially.

This order of November 25th, 1919, appears to

be all standard sizes. On the order of December

3, 1919, is 7000 lineal feet of % x 31/2 casing, their

number 10, and the nearest standard pattern there

is to that article is 3% in width. That would have

to be manufactured special.

Immediately after I received the first order I

notified them by letter that I would not fill these

orders,—did not intend to fill them. The letter

was dated Noveanber 12th.

The West Coast Lumbermen's book, Defendant's

Exhibit "D," was offered and received in evidence

(over plaintiff's objection). (87-91)

On their order of December 3d, 1919, there is

5,000 lineal feet % x 4i/4 casing. There is no

standard pattern in the West Coast Lumbermen's

moulding book of a casing that size in the bullnose.

The nearest is 41/4 and the next is 4%.

A letter from plaintiff to the defendant dated

December 10, [56] 1919, Defendant's Exhibit

"E," was offered and admitted in evidence and is

as follows:
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COMMERCIAL SASH & DOOR CO.,

Pittsburgh, Pa.

December 10, 1919.

Stetson & Post Lumber Co.,

Seattle, Washington.

Gentlemen

:

Attention Mr. Kehrer.

We wired you to-day as per inclosed copy. Same
is in answer to your telegram of the 9th inst.

Now there is absloutely no use of your trying to

evade your responsibility in connection with the

contract you entered into with us on October 29th.

You wrote this contract yourself and signed same.

Now we are going to live up to the letter of this

contract and expect you to do likewise. If there

is any particular one item which is working a

hardship on you and you will let us know what it

is we will try and help you out.

You explained to the writer when making this

deal that you did not want orders for straight

cars of one item and that you preferred all speci-

fications to cover 6 and 8'' base, 4 and 5^' casing

and crown moulding. You even went so far as

to make this notation on the contract, marking same

for "mixed car orders."

Now, state exactly, in answer to this letter, what

kind of specifications you expect and why you

have changed your mind from the time you made

this deal. It is the writer's wishes to make these

specifications as much to you.r liking as possible,

considering at all times the fact that specifications
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that are most acceptable to you naturally will

be given the preference and shipment will come

forward reasonably prompt.

Our deal, as you know, covered base, casing,

crown mouldings and finish. You sold outright to

us eight cars. You were to run on this base which

was your regular bull nose stock design the same

as you were manufacturing for the ready cut houses.

You were also going to run the bull nose casing

4 and 5'' the same way.

Your statement to the effect that this contract

only covered straight cars of % bull nose base is

absurd and you know it is las well as the writer

does. If this were the case why did you include

all the other items specified on your contract.

Now please understand that we are not going to

be bullied out of this purchase and we are going

to have exactly what we are entitled to and are

willing to go to considerable expense [57] to get

same. Unless we hear favorably from you by

return mail the original contract will be mailed to

the Pacific Wholesale Lbr. Dealers Ass'n with

instructions to proceed immediately and protect

our interests. We will do our best to get these

cars and at the same time advertise you. We will

stand on the contract as written by you.

The writer regrets very much that you have

forced him to write a letter of this kind, but you

have left open to us no other course.

This contract does not in any place state that it

is an accimiulative proposition. You sold eight

cars outright and at the time the deal was made
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you positively stated that you would have this #2
and Better stock.

We have not asked you to make unreasonable de-

liveries and stand ready to make our specifications

as desirable to you as possible to stay within the

limits of the contract.

Now immediately upon receipt of this letter,

please wire us your final decision.

Very truly yours,

COMMERCIAL SASH & DOOR CO.,

A. K. RABE.

Cross-examination.

All of the items called for in these orders were

standard sizes, all that were written in the order.

T stated this morning that Mr. Rabe went off after

I had conversation in the morning, and under-

stood he was coming back before we would make

a final agreement and he did not come back. (93-

96)

Defendant rests.

REBUTTAL.

Testimony of A. K. Rabe, for Plaintiff (In Re-

buttal).

A. K. RABE, called as a witness for plaintiff in

rebuttal, and testified as follows

:

I called on Mr. Kehrer in the forenoon and

inquired of the moulding. I did not take up all

of the items vA\h Mr. Kehrer in the first instance,

and the purchase of the items such as are mentioned

m this contract. Mr. Kehrer proposed the sale
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of those items. He was very anxious to dispose

of two cars per [58] month of that material and

v^ery anxious that I purchase it. I had more than

one conversation with Mr. Kehrer that day. One

in the morning and one in the afternoon. We did

not come to any agreement about prices or any-

thing like that in the morning session. This con-

tract was written up in the afternoon, when we

came to an agreement about prices. I told him I

was mlling to take ten cars. He said he would only

sell eight. I said I would take eight cars.

Q. Now, Mr. Kehrer testified just now about

certain items here,—for instance your number 10

on the order of November 5th,—stating that it

was not according to the West Coast Lumbermen's

specifications. Have you looked at that specifica-

tion book and can you tell whether that item comes

within it?

A. Our pattern nuniber 10 is known as 8309 in

this book. A great many concerns have their own
catalogues and numbers. The number is 8309 and

our specifications cover that item specified of finish,

width, and the finished thickness.

Defendant at no time took exception to the

specifications we gave on that first car except as

to lengths. I did not go to Pittsburgh before that

first order was sent in. I mailed that in accordance

with the notation on the back of the contract,

from Tacoma on October 31st. I did not return to

Pittsburgh for probably six weeks.

Referring to the order of December 3d, 1919,
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Plaintiff's Exhibit #6, the differences are, I would

say, from 36 to $40.00 a thousand, and about the

same as the crown mould that was specified. That

would amount to, covering all of the items over

and aljove the purchase price on the moulding only,

$195.00. (97 to 100) [50]

Cross-examination.

I arrived at the office of Stetson & Post on the

29th day of October, at ten thirty in the morning and

left shortly after twelve. We were in a small back

room back of the general front, office. No one was

in the office besides myself and Kehrer. I w^ould

say I went back about half past one or two o'clock.

Nobody there with me, and only Mr. Kehrer and

myself in this particular room. I had to go through

the general office into the private room to consult

with Mr. Kehrer. I was in Tacoma on the 31st.

Went from Seattle to Tacoma. (100-101)

Redirect Examination.

I fixed the date on the 29th from the date of our

contract. The date 10-29-19 on the contract was

there when it was handed to me by Mr. Kehrer.

(102)

Witness excused.



74 Stetson dc Post Lumber Company vs.

SURiREBUTTAL.

Testimony of Jay Henderson, for Defendant (In

Surrebuttal) .

JAY HEiNDERiSON, a witness in behalf of

defendant, called in surrebuttal, as being sworn,

testified

:

I am with Stetson & Post Lmnber Company in

the sash and door department. I remember Mr.

Rabe coming to our office in October, 1919. He
came about eight o'clock. He came into my office

and talked with me until Mr. Kehrer came down.

He was there the year before at our place. Mr.

Kehrer came somewhere around nine o'clock. They

went into the office to talk together. To the best

of m}^ judgment Mr. Rabe went away somewhere

around ten thirty. He did not come back again

that day. Mr. Kehrer said they had talked about

going to the hockey game,—Kehrer, Mr. Rabe

and his wife, Kehrer was going to take them out.

He called up and asked for Mr. Kehrer later on

and Mr. Kehrer was not in and the girl put me on

the phone and he told me that they were leaving

[60] and could not go to the game,—that they were

leaving town. I never saw him any more. (103-

104)

Cross-examination.

Mr. Rabe and Mr. Kehrer went back, to the best

of my knowledge, into the office back of my place

where I was working. 1 was not in the room where

they were when they had their conference. Do
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not remember the exact time tliat Rabe left. I

went to lunch at twelve and came back at one. I

was there all the morning and I was there all after-

noon. I did not see him any more after that. I

was not with Mr. Kehrer all afternoon.

Defendant rests. (104-106)

The foregoing i/s all the evidence, objections

thereto, and rulings of the Court thereon that was

introduced in the trial of the above-entitled action.

After argument of the case by counsel, the Court

instructed the jury as follows:

Instructions of Court to Jury.

The CO'UET.—The plaintiff. Gentlemen of the

jury, in its complaint says it is a corporation

organized under the laws of the State of Pennsyl-

vania, and doing business in that state, and then,

at a date given in the complaint, it entered into

an agreement wiJth the defendant, a corporation

of the State of Washington, whereby it purchased

from the defendant eight carloads of lumber to be

delivered as specified in the complaint, and that

the orders were made subsequently for lumber;

certain carloads of lumber to be shipped at speci-

fied times,—one on the third day of November

and the other on the twenty-fifth day of November

and one on the third of December; that the de-

fendant failed to supply these orders and repudiated

the entire contract on the 9th of December and

that it was damaged by reason of this in a large

sum of money. [61] The complainant states
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$7,420,—afterwards notice was given that error

appeared in the complaint and they asked that

the figures $7,420 be changed to $12,000 as the

amount of the damage, and that was permitted

yesterday, so that they pray judgment against the

defendant for $12,000. The defendant appears and

it denies upon information and belief the corporate

relation of the plaintiff. You are instructed that

where a party denies upon information and belief,

that is it has no knowledge as to the truthfulness

of the allegation, and that in law is a denial; and

then it denies each and every allegation of the com-

plaint,—^denies that a contract was entered into,

or that any contractural relations were sustained

between the plailntiff and the defendant. The

burden is upon the plaintiff to establish all of the

material allegations of the complaint by a fair

preponderance of the evidence. The burden in this

case has not changed at any stage of the proceed-

ings and remains with the plaintiff throughout the

proceedings. What is meant by the preponderance

on the evidence is not tested by the number of

witnesses testifying to any fact or state of facts,

but it is the greater weight of the testimony. It

ife the reasonable conclusion to be deduced from

the statements that were made before you. Some-

times the testimony of the circumstances, or an ad-

mitted fact will lead to a conclusion of greater

certainty and greater weight than the oral testi-

mony of a person under oath. You, gentlemen,

are the sole judges of the facts, and you must

determine what the facts are from the evidence



Commercial Sash & Boor Company. 11

which is presented. When I say the evidence, I

mean all of the circumstances which have been

detailed by the witnesses here, and likewise the

written exhibits which have been permitted to be

presented before you,—some of which have been

read. You are likewise the sole judges of the

[62] credibility of the witnesses, and in determin-

ing the weight or credit you desire to attach to

the testimony of a witness, you will take into con-

sideration the reasonableness of his storj?-, the op-

portunity of the witness for knowing the things

to which he has testified, the interest or the lack

of interest in the result of this controversy, and

from all of the circumstances determine where

the truth in the case is. If, from the testimony

presented and all the circumstances detailed, you

believe that any witness has wilfully testified

falsely, concerning any material fact in the case,

then you have a right to disregard the testimony

of that witness entirely except in so far as it may

be corroborated by other credible evidence and

circumstances detailed and developed upon the

trilal of the case. In this case you have witnesses

who have appeared before you who are interested,

—^on the part of the plaintiff, Mr. Rabe testified

that he is a member of the concern,—you heard

his testimony,—for the defendant, Mr. Kehrer, he

is vice-president and secretary of the defendant-com-

pany. You will consider all the facts testified to

by these witnesses in addition to all of the circum-

stances, and where their testimony does not agree,

and there is marked contradiction in the testimony
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of these two witnesses,—then you will take all of

the circumstances that have been detailed here,

the reasonableness of the story of the witnesses

as they have been detailed before you here, and

determifne then where the truth is, and who has

testified, either from a misconception of the facts,

or falsely, and give credence where you believe

the facts warrant it. The plaintiff has presented

before you a memorandum covering a list of cer-

tain lumber and materials with prices which the

plaintiff contends is a contract. The memorandum
signed by the defendant company, and the plain-

tiff testifies that he signed it himself, and that it

is a contract between the parties and that the

contract is for the shipment of [63] eight cars

of lumber at various times and within certain

dates,—I believe March, 1920. The defendant con-

tends that no memorandum was signed,—no con-

tract was entered ikito. And that is where the

marked difference is between the parties,—and

which you must determine from all the testimony

presented,—whether the memorandum that was

issued by the defendant admittedly giving a state-

ment of prices for certain materials was used for

the purpose of a basis for future orders and con-

tracts, or whether ilt was merely advisory to the

representative of the defendant for the purpose

of its considera-tion and that the understanding

was that he return to the office of the defendant

and then if agreeable sign it so that there would

be a mutual agreement between the parties, one

to sell and the other to buy. If that was the
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understanding when this memorandum, Exhibit 1,

—"A,"—well, this memorandum of prices and ma-

terials, if that was the understanding, then the

plaintiff had no right to issue any orders to the

defendant and expect fulfillment, because there had

been no meeting of the minds between the two

parties. They had not come to any agreement.

On the other hand, if this memorandum was signed

at the time by the plaintiff, as the plaintiff testi-

fie's, then there was an agreement of minds between

the parties and it had effect for the purpose which

I will disclose a little later. Now, whether the

plaintiff signed this or whether it was issued by

the defendant as a basis for future orders is very

vital in this case and upon that rests the right to

recover, if recovery is made. In concluding

whether the defendant signed this memorandum,

you will take into consideratiion all of the facts

presented, the oral testimony of the plaintiff upon

the stand where he said positively that he did

sign it, the allegations of the defense as to what

was said with relation to making the contract

and likewise the exhibits [64] which are pre-

sented before you. The testimony is that at the

time that the memorandum was made there were

three copies, an original and two carbons. There

is presented before you an origilial and two car-

bon copies. If these are the papers that were

made at the time, the original and the two car-

bons, and there is no endorsement upon either

by the plaintiff,—then the plaintiff is in error as

to signing at the time, and it would not be a con-
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tract between the parties then for any purpose.

If there is anything disclosed by the testimony

to show, and you believe that there is another

copy, or that this copy,—this original,—he said

he signed the original copy,—this copy is spurious,

—^otherwise, is false, and that the original is not

produced in this case, and believe that there is

another original and that was signed, then of

course it would have a standitog in court for a

purpose. Now on the other hand, if it was not

signed and it was given to the plaintiff as a basis

of prices upon which he could order lumber up

to the first of March, then as the court told you

this morning this memorandum could be used for

that purpose until it was recalled by the defend-

ant. When a concern issues a statement of prices

to be effective to a certain date and another gives

an order for some of the material which is included

in that list of prices, or price list within the time

and before the price list is recalled,—the moment
that the order is issued and received, the minds

of the parties met, and there is a contract between

the parties, to fill that particular order and both

parties are then bound. On the other hand, if a

list of prices is issued to another as a basis for

consideration,—for subsequent consideration,

—

to determine a contract, then that would not

be in force, or have any force whatever,

—

would not be the basis for future orders. Now
in this case, if this was issued,—the [65] Court

held this morning, and I believe it to be the law,

—that even though this was signed by both par-
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ties, it would not be a contract such as would be

enforceable for any purpose by either party on

the orders of which had not been made or issued

and delivered in pursuance to that_ by the plaioitiff

to the defendant, but only to the extent of the

orders issued and delivered until the contract was

recalled, or the price list was recalled, and the

testimony shows that it was recalled upon the

ninth day of December. So that you are con-

cerned in any event only with the three cars. And,

you will determine from all of the testimony in

the case and the circmnstances detailed here what

the fact is as to the relation between the parties

and this list of materials and the prices thereto.

If you find that this price list was issued simply

for an advisory purpose and for consideration by

the plaintiif, and that a further conference was to

be held with relation to it and if satisfactory

signed by the plaintiiff and that it was not so

signed, then you will return a verdict in this

case iln favor of the defendant. On the other

hand, if you find that the memorandiun of prices

was,—whether signed or not,—was issued as a basis

for orders and to have effect and force until the

first of March, then the defendant would be liable

for the damages to plaintiff which it sustains,

which would be the difference between the market

price of the lumber,—^between the price agreed to

be paid therefor and the market price of the same

lumber on the day that it was contemplated by

the contract that the lumber should be shipped

to the plaintiff. In this connection you are in-
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structed, however, that if there was a difference

in the minds of the parties as to,—the base or

size for moulding or casing contemplated by the

plaintiff and standards and sizes for mouldings

and casing contemplated by the defendant, then

you are instructed that there was no meeting of

the minds between the parties with relation to

[66] the mouldings and if there was no meet-

ing of the minds between the partites with rela-

tion to the mouldings, then there would be no con-

tract of sale, because there is no specification

in the memorandimi, and if there is no standard

upon which the minds could meet, then the defend-

ant would not be in a position to fill that part of

the memorandum or contract.

You are instructed if you find that the plaintiff

is entitled to recover, this being a matter of con-

tract, you would include in your verdict interest

at the rate of six per cent from the date of the

shipment upon the particular amount which you

find upon the respective cars and include that

in your verdict. It will require your entire num-

ber to agree upon a verdict and when you have

agreed you will cause to be signed by your fore-

man, whom you will elect immediately upon re-

tiring to the jury-room. (106-114)

When the Court had concluded hifs instructions

to the jury as aforesaid in the presence of the

jury, the defendant excepted to the refusal of

the court to instruct the jury to return a verdict

for the defendant, as requested by the defendant.

The COURT.—Let the exception be noted.
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The clefendan't 's requeist on that subject was

as follows: "I instruct you to return a verdict

in favor of the defendant in this case."

Defendant excepted to the refusal of the Court

to give its requested instruction to the effect that

ilf Mr. Rabe did not sign the original memorandum

or order at the time of the meeting between Mr.

Rabe and Mr. Kehrer, that there was no binding

contract.

The exception was allowed.

The instruction referred to in that exception as

requested [67] by defendant was as follows:

"I instruct you that if you believe from the

evidence in thi's case that Mr. A. K. Rabe of

the plaintiff company did not sign the original

memorandum or order sheet which was pre-

pared at the time of the meeting of Mr. Rabe

and Mr. Kehrer, then I instruct you that there

is no binding contract in this case and you

will return a verdict for the defendant."

The defendant excepted to the Court's instruc-

tions to the jury on the question of the jury con-

sidering the contract, Plaintiff's Exhibit 1, as a

foundation for orders, or at all, said exhibit being

indefinite and uncertain and lacking mutuality.

The exception was allowed. (114-116)

The jury retired and on the 27th day of October,

1923, rendered their verdict in favor of plaintiff

and against defendant for damages im the sum
of

'.

$1,065.00

Interest thereon 255.60

Total 1,320.60
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' Thereafter and withiln time defendant in writ-

ing filed his motion for judgment notwithstanding

the verdict and also a motion for new trial. Both

of which motions were overruled by the Court,

and defendant excepted.

The defendant proposes and tenders the fore-

going bill of exceptions ifn the above-entitled cause

and asks that the same may be settled, allowed

and signed by the Court, filed in said cause and

made a part of the record therein.

TUCKER & HYLAND,
Attorneys for Defendant. [68]

Certificate of Judge to Bill of Exceptions.

United States of America,

Western District of Washington,

Northern Division,—ss.

I, Jeremiah Neterer, Judge of the District Court

of the United States for the Western District of

Washington, Northern Division, who tried the

above-entitled cause, do hereby certify that the

foregoing bill of exceptions tendered by the de-

fendant contains all the material evidence intro-

duced on the trial of the above-entitled cause,

all of the material objections thereto, rulings of

the Courts thereon and exceptions thereto, and all

of the exhibits introduced on the tri'al of the

above-entitled action, all of the instructions given

by the Court to the jury in the trial of the above-

entitled action, together with the exceptions of

defendant to said instructions, and the instructions

requested by defendant which were refused by the



Commercial Sash (& Door Company. 85

Court, to which exceptions were taken by the de-

fendant, as shown in the foregoing record.

The Court further certifies that the foregoing

bill of exceptions was filed and presented to the

Court wirthin the time provided by law as extended

by the orders of the Court made therefor, and that

the foregoing biil of exceptions as prayed for by

defendant is hereb}^ allowed, settled and signed

an^ ordered to be made a part of the record in

the above-entitled action.

Done in open court in the presence of counsel

for plaintiff and defendant, this 9th day of Janu-

ary, 1924, in said Distri)ct.

JEREMIAH NETERER,
Judge.

Due and legal service of defendant's foregoing

bill of exceptions is hereby acknowledged by us

this day of December, 1923,

Attorneys for Plaintiff. [69]

Service of the within biHl of exceptions this 21st

day of December, 1923, and receipt of copy thereof,

admitted.

BRONSON, ROBINSON and JONES,
Attorneys for Plaintiff.

[Endorsed] : Lodged in the United States Dis-

trict Court, Western District of Washington, North-

ern Ditvision. December 22, 1923. F. M. Harsh-

berger. Clerk. By S. E. Leitch, Deputy.

[Endorsed] : Filed in the United States District

Court, Western District of Washington, Northern
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Division. January 9, 1924. F. M. Harshberger,

Clerk. By S. E. Leitch, Deputy. [70]

In the District Court of the United States, for the

Western District of Washington, (Northern

Di^dsion, Sitting at Seattle, in said District.

No. 5393.

COMMEiRCIAL SiASH & DOOR COMPANY, a

Corporation,

Plaintiff.

vs.

STETSON & POST LUMBER COMPANY,
Defendant.

Stipulation Re Amendment of Bill of Exceptions.

IT IS HEREBY STIPULATED by and be-

tween the plaintiff and defendant, that the defend-

ant by mistake and oversight omitted from his bill

of exceptions the following

:

"Plaintiff offered in evidence Plaintiff's

Exhibit No. 1, to which the defendant objected

to the contract upon the gromid and for the

reason that it shows upon its face that it is

not a completed contract so as to comply with

the Statute of Frauds in this state, and ob-

jected to it further on the ground that the con-

tract shows upon its face that it is indefinite

and uncertain as to the quantity and the quality

and as to prices and was never a completed con-

tract and cannot be the foundation for any
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cause of action. WMch objection was over-

ruled and excepted to by defendant." (14)

And that this amendment to the bill of excep-

tions proposed by the defendant is consented to by

the plaintiff, and the Court may sign and allow

this proposed amendment to the defendant's bill

of exceptions to be inserted'' therein and marked

as page three and one-half without fixing any time

or giving any [71] notice for the settlement of

this proposed amendment to said bill of exceptions.

BROXSOX, ROBINSON & JONES,
Attorneys for Plaintiff.

TUCKER, HYLAND & ELVIDGE,
Attorneys for Defendant.

Settled, allowed and ordered made a part of the

bill of exceptions this 16th day of Januaiy, 1924.

JEREMIAH NETERER,
Judge.

[Endorsed] : Eiled in the United States District

Court, Western District of Washing-ton, Northern

Division. January 16, 1924. F. M. Harshberger,

Clerk. By S. E. Leitch, Deputy. [72]
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In the District Court of the United States for the

Western District of Washington, Northern

Division, Sitting at Seattle, in said State.

No. 5393.

COMMERCIAL SASH & DOOR COMPANY, a

Corporation,

Plaintiff,

vs.

STETSON & POST LUMBER COMPANY,
Defendant.

Petition for Writ of Error.

To the Honorable JEREMIAH NETEREiR, Judge

of the District Court Aforesaid:

Comes now Stetson & Post Lumber Company, de-

fendant in the above-entitled action, by Tucker &
Hyland, its attorneys, and respectfully shows : That

on the 27th day of October, A. D. 1923, a jury duly

impaneled in the above-entitled cause found a ver-

dict against your petitioner and in favor of Com-

mercial Sash & Door Company, plaintiff, and upon

said verdict a final judgment was entered on the

11th day of December, A. D. 1923, against the de-

fendant, your petitioner.

Your petitioner feels himself aggrieved by the

said verdict and judgment entered thereon as afore-

said, and herewith petitions the Court for an or-

der allowing him to prosecute a writ of error to the

Circuit Court of Appeals of the United States for
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the Ninth Circuit under the law of the United

States in such cases made and provided. [73]

WHEREFORE, premises considered, your pe-

titioner prays that a writ of error do issue and that

an appeal in this behalf to the United States Circuit

Court of Appeals aforesaid, sitting at San Fran-

cisco, in said Circuit, for the correction of errors

complained of and herewith assigned, he allowed

and that an order be made fixing the amount of se-

curity to be given by plaintiffs in error conditioned

as the law directs, and upon gi\ing such bond as

may be required that all future proceedings may

be suspended until the determination of said writ

of error by the said Circuit Court of Appeals.

TUCKER, HYLAND & ELVIDGE,
P. H. STEELE (Of Counsel),

Attorneys for Petitioner in Error.

[Endorsed] : Filed in the United States District

Court, Western District of Washington, Northern

Di^^sion. January 16, 1924. F. M. Harshberger,

Clerk. By S. E. Leitch, Deputy. [74]
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In the District Court of the United States, for the

Western District of Washington, Northern Di-

vision, Sitting at Seattle, in Said District.

AT LAW—No. 5393.

COMMBRiCIAL SASH & DOOR COMPANY, a

Corporation,

Plaintiff,

vs.

STETSON & POST LUMBER COMPANY,
Defendant,

Assignment of Errors.

Comes now Stetson & Post Lumber Company,

defendant, plaintiff in error in the a;bove-entitled

and numbered cause, and in connection with its

petition for a writ of error in this case assigns

the following errors which the plaintiff in error

avers occurred on the trial thereof and upon which

he relies to reverse the judgment entered herein,

as appears of record:

1.

The Court erred in admitting in evidence Plain-

tiff's Exhibit 1, dated October 29, 1919, which is as

follows

:
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STETSON & POST LUMBER COMPANY.
Sold to: Commercial Sash & Door Company,

Pittsburg, Pa.

Deliver or Ship to: Advise 10/29/19.

% X 8 B N. Base #2 & Better Mixed Grain 47

5/gx6 " '' " *' ** '* 45

1x5 ' ' Casg. ) Stool and apron 4/4 stock 45

)

1x4 " " )5/4 stock add 2.00 45

1x4 Crown Mid. #2 & Better Mixed Grain 45

[75]

1x4 S 4 S Finish #2 & Better Mixed Grain 43

1x6 " " " '' " ** 44

1x5—8x10 S4S Finish #2 & Better Mixed Grain 47

1x12 *' " " " 48

114 & 11/2 X 4'' & 6" S.G. D4S Finish #2 & Better

Mixed Grain 46

11/4 & 11/2 X 5" 8" 10" & 12'' S. G. D4S Finish #2 &

Better Mixed Grain 48

11/4 7 11/2 X 8 to 12'' Stepping B N V. G. #2 & Better

Mixed Grain 60 00

For each inch over 12" in finish add 1.00 per M.
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untarred rope. Are inclosing blue print. Be guided

by the finished sizes specified on our order. All

prices F. 0. B. Mill.

COMMERCIAL SASH & DOOR CO.

Per P. H. SCHMERZER. [77]

For the reason and on the grounds that Plain-

tiff's Exhibit One is not an offer to sell to the de-

fendant the articles described and ordered by plain-

tiff in its E'xhibit 2, nor an offer to sell to plaintiff

the quantity or quality of lumber of the several

descriptions ordered in Plaintiff's Exhibit 2i, and

is not even a partial acceptance of the plaintiff's

alleged o'ffer as embodied in Exhibit One.

The plaintiff's said Exhibit 2 when offered in evi-

dence was objected to by defendant on the ground

that it was incompetent, irrelevant and immaterial,

which objection was overruled and exception noted.

III.

The Court erred in admitting in evidence over

defendant's objection, Plaintiff's Exhibit 5 dated

November 25, 1919, which is the plaintiff's order

for the second ear of lumber for which he recovered

damages, and which Exhibit 5 is as follows

:

COMMERCIAL SASH & DOOR CO.

Pittsburg, Pa.

Our Order No. D-3733. November 25, 1919.

Stetson & Post Lumber Co.,

Sieattle, Washington.

Please ship the following goods via P. R. R.

Deliver to Commercial Sash & Door Company.

Shaw Siding, Grays Ferry Station in Phila-

delphia, Pa.
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Ship at your earliest convenience.

One complete shipment.

10000 Ft. B. M. 1x6 S4S to %x5y2 ® 44.

5000 Ft B. M. 1x8 S4S to %x7% ®47.

3000 Ft. B. M. 1x10 S4S to % to '91^ (a) 47.

5000 Ft. B. M. 1x12 S4S to %xll% ® 48.

All #2 Clear & Better soft old growth yellow fir.

All must be dry Mixed Grain. Lengths of each

item Standard Random lengths. Kiln dried. Siec-

ond Car on Contract.

COMMERCIAL SASH & DOOR COM-
PANY. [78]

For the reasons and on the grounds that said or-

der is not an order for any material described in

Plaintiff's Exhibit One and is not even a partial

acceptance of Plaintiff's Exhibit One and is adding

additional quantities, qualities and descriptions to

anything that is contained in Plaintiff's Exhibit

One.

Objected to as incompetent, irrelevant and im-

material, which objection was overruled and ex-

ception noted.

IV.

The Court erred in admitting in evidence over the

objection of defendant, the Plaintiff's Exhibit Six,

dated December 3d, 1919, it being an order for the

third car of lumber for which plaintiff recovered

damages and which Exhibit 6 is as follows:
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COMMERCIAL SAS'H & DOOR COMPANY,
Order No. D-3940. December 3, 1919.

Stetson & Post Lumber Co.,

Seattle, Washington.

Please ship the following goods via P. & W. Va.

R. R. West side Belt Deliver to Commercial Sash

& Door Co. West Liberty Siding, West Liberty, Pa.,

Allegheny County.

Ship as soon as possible:

1000 Ft. B. M. 1x4 S4S to ^xSi/o ® 45.

2000 Ft. B. M. 1x6 'S4S to %x5y2 ® 44.

1000 Ft. B. M. 1x5 S4S to %x4.y2 ® 47.

3000 Ft. B. M. 1x8 S4S to %x7l/4 (a) 47,

3000 Ft. B. M. 1x10 S4S to 3/4x91/4 ® 47.

2000 Ft. B. M. 1x12 S4S to 3/4x11% ® 48.

2000 Ft. B. M. 6/4x6 S2S (a) 46.

4000 Ft. B. M. 6/4x5'^ 8" 10" 12" S2S (a) 48.

Equal proportion of each width

10000 Ft. Lin. %x3% Crown Moulding #62 ® 45.00

M. B. M. Count 1x4.

6000 Ft. Lin. 3/4x41/2 Casing #10 ® 45 M. B. M.

Count 1x5.

7000 Ft. Lin. 3^x31/2 Casing #10 ® 45 M. B. M.

Count 1x4. [79]

25000 Ft. Lin. 5/16x1% Lattice S4S ® 40^ per

inch.

10000 Ft. Lin. 3/4x11/4 Bed Mould #70 ® 40^ per

inch.

10000 Ft. Lin. 3/4x11/4 Modoc #74 ® 40^ per inch.

15000 Ft. %x% Quarter Round #78 ® 40^ per

inch.
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All #2 Clear & Better fir Mixed arain. Kiln

dried. Standard lengths. Soft old growth yellow

fir. Tie all bundles at each end with strong un-

stained rope.

Sketches attached.

For the reason and on the grounds that said ex-

hibit is not an order for liunber described in Plain-

tiff's Exhibit One and is not even a partial ac-

ceptance of the defendant's so-called proposition

to sell lumber as embodied in Plaintiff's Exhibit

One, and contains an order for liunber of a different

description and in different quantities, qualities

and description from anj'thing that is embodied in

the Plaintiff's Exhibit One.

The defendant objected to the introduction of

said Plaintiff's Exhibit Six as being incompetent,

irrelevant and immaterial, which objection was

overruled and exception noted.

V.

The Court erred in submitting to the jury the

question as to whether or not Plaintiff's Exhibit 1

was signed by the plaintiff, by giving to the jury

the following instruction which referred to said ex-

hibit :

''On the other hand, if this memorandum
was signed at the time by the plaintiff, as the

plaintiff testifies, then there was an agreement

of the minds between the parties and it had

effect for the purpose which I will disclose a

little later. Now, whether the plaintiff signed

this or whether it was issued by the defendant

as a basis for future orders is very vital in this
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case and upon that rests the right to recover,

if a recovery is made. In concluding whether

the plaintiff signed this memorandum, you

will take into consideration all of the facts

presented, the oral testimony of the plaintiff

on the stand where he said positively that [80J

he did sign it, the allegations of the defense

as to what was said with relation to making

the contract, and likewise the exhibits which

are presented before you. The testimony is

that at the time that the memorandum was

made there were three copies, an original and

two carbons. There is presented before you

an original and two carbon copies. If these

are the papers that were made at the time, the

original and the two carbons, and there is no

endorsement upon either by the plaintiff, then

the plaintiff is in error as to signing at the

time and it would not be a contract between

the parties then for any purpose. If there is

anything disclosed by the testimony to show,

and you believe that there is another copy or

that this copy—this original—he said he signed

the original copy,—this copy is spurious, other-

wise is false, and that the original is not pro-

duced in this case and believe that there is an-

other original and that was signed, then, of

course, it would have a standing in court for

that purpose."

For the reason and on the grounds that the three

copies of Exhibit 1 were all produced in court

and none of them were signed by the plaintiff or its
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agent and no proof was introduced laying the foun-

dation for parol evidence on the part of plaintiff

that there was a fourth copy or that any of these

copies were spurious and that verbal proof was not

competent to vary the terms of said exhibit, and

no foundation was laid therefor.

The defendants excepted to the instruction to

the jury on the question of the jury considering

the contract, Plaintiff's Exhibit 1, as a foundation

for orders, or at all, as said exhibit is indefinite,

uncertain and lacking mutuality.

VI.

The Court erred in refusing to instruct the jury

as requested by defendant, as follows:

"I instruct jom that if you believe from the

evidence in this case that Mr. A. K. Rabe, of

the plaintiff company, did not sign the original

memorandmn or order sheet which was pre-

pared at the time of the meeting of Rabe and

Mr. Kehrer, then I instruct you that there is no

binding contract in this case and you will re-

turn a verdict for the defendant."

For the reason and on the grounds stated in the

last preceding assignment of error, and for the fur-

ther reason that there was no subsequent meeting

of the minds of plaintiff and defendant [81] on

the sale and purchase of any or all of the three cars

for which plaintiff recovered damages.

VII.

The Court erred in giving the following instruc-

tion to the jury:
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"Now on the other hand (referring to plain-

tiff's Exhibit 1), if it was not signed and it

was given to plaintiff as a basis of prices upon

which he could order lumber up to the first of

March, then, as the Court told you this morn-

ing, this memorandum could be used for that

purpose until it was recalled by the defend-

ant. When a concern issues a statement of

prices to be effective to a certain date and an-

other gives an order for some of the material

which is included in that list of prices, or price

list, within the time and before the price list

is recalled, the moment that the order is issued

and received, the minds of the parties met and

there is a contract between the parties to fill

that particular order and both parties are then

bound. So that you are concerned in any

event only with three cars. And, you will de-

termine from all of the testimony in the case

and the circumstances detailed herein what the

fact is as to the relation between the parties

and this list of material and the prices thereto.

If you find that the memorandum of prices was,

whether signed or not, issued as a basis for

orders and to have effect and force until the

first of March, then the defendant would be

liable for the damages to plaintiff which it

sustains, which would be the difference between

the market price of the lumber,—between the

prices agreed to be paid therefor and the

market price of the same lumber on the day
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that it was contemplated by the parties that

the lumber should be shipped to the plaintiff."

For the reason and on the grounds that it was the

duty of the Court to construe that instrument and

not a question of fact to be submitted to the jury,

and the instrument speaks for itself and is with-

out ambiguity, and for the reason that the accept-

ance of the proposition stated in E'xhibit One must

be as broad as the proposition and there is ab-

solutely no proof that plaintiff accepted the terms

of Exhibit One as a whole, and said Exhibit One

is not an offer on the part of the defendant to plain-

tiff to select at plaintiff's option a portion of the

goods therein described, and binding defendant by

an order therefor.

That instiiiction was duly excepted by the de-

fendant [82] by stating that it excepted to the

Court's instruction to the juiy on the question of

considering the contract. Plaintiff's Exhibit One,

as a foundation for orders, or at all, the said ex-

hibit being indefinite, uncertain and lacking

mutualit}^

VIII.

The Court erred in refusing to direct a verdict

for the defendant or to take the case away from the

jury as requested by defendant and render judg-

ment for defendant, for the reason stated in the

foregoing assignments of error and because there was
no proof sufficient to authorize a verdict for plain-

tiff for any sum and no evidence sufficient to sup-

port said judgment on said verdict.
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WiH'EREFOEE, plaintiff in error prays that the

judgment of said Court be reversed and said cause

be dismissed, and for costs of this proceeding.

TUCKER, HYLAND & ELVIDGE, (S. H.

STElE'LE) of Counsel,

Attorneys for Plaintiff in Error.

Writ of error in the above-entitled cause granted

and supersedeas bond fixed at $2000.00, this 16th

day of January, A. D. 1924.

JEREMIAH NETERER,
Judge.

Service of the within assignment of errors this

16th day of January, 1924, and receipt of copy

thereof admitted.

BRONSON, ROBINSON & JONESi,

Attys. for Plaintiff.

[Endorsed] : Filed in the United States District

Court, Western District of Washington. Northern

Division. January, 1924. F. M. Harshberger,

Clerk. By S. E. Leitch, Deputy. [83]

In the District Court of the United States for the

Western District of Washington, Northern Di-

vision, Sitting at S'eattle, in Said District.

No. 5393.

COMMERCIAL SASH & DOOR COMPANY, a

Corporation,

Plaintiff,

vs.

STETSON & POST LUMBER COMPANY,
Defendant,
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Supersedeas Bond.

KNOW ALL MEN BY THESE PRESENTS,
that we, Stetson & Post Lumber Company, and

and United States Fidelity & Guaranty

Co., as sureties, are held and firmly bound unto

Commercial Sash & Door Company, a corporation,

in the full and just sum of Two Thousand

($2000.00) Dollars to be paid to the said Commer-

cial Sash & Door Company, its successors, ad-

ministrators, executors or assigns, to which payment

well and truly to be made w^e bind ourselves, our suc-

cessors, assigns, executors and administrators

jointly and severally by these presents.

Signed and dated this, the 16th day of January,

1924.

Whereas lately at a regular term of the Dis-

trict Court of the United States for the West-

em District of Washington, Northern Division,

sitting at Seattle m said District, in a suit pending

in said court between the said Commercial Sash &
Door Company, a corporation, as plaintiff and the

said Stetson & Post Lumber Company as defendant,

cause number 5393 on the law docket of said court,

final judgment was rendered against the said Stet-

son & Post Lumber Company for the sum of

$1,320.60 with interest thereon at the rate of six

per cent per annum from date, and the said Stet-

son & Post Lumber Company has obtained a writ

of [84] error, and filed a copy thereof in the

Clerk's office of said court, to reverse said judgment

of the said Court in the aforesaid suit, and a cita-
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tion directed to the said Commercial Sash & Door

Company, defendant in error, citing it to be and

appear before the United States Circuit Court of

Appeals for the Ninth Circuit to be holden at Slan

Francisco, in the State of California, according to

law within thirty days from the date hereof.

Now, the condition of the above obligation is such

that if the said Stetson & Post Lumber Company
shall prosecute its writ of error to effect and answer

all damages and costs if it fails to make its plea

good, then the above obligation to be void, else to

remain in full force and virtue.

STETSON & POST LUMBER COMPANY,
By TUCKER, HYLAND & ELVIDGE,

Its Attorneys.

[Corporate Seal]

UNITED STATES FIDELITY & GUAR-
ANTY CO.

By JOHN C. McCOLLISTER,
Atty.-in-Fact.

Approved this 16th day of January, A. D. 1924.

NETERER,
Judge.

[Endorsed] : Filed in the United States District

Court, Western District of Washington, Northern

Division. January 16, 1924. F. M. Harshberger,

Clerk. By S. E. Leitch, Deputy. [85]
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In the District Court of the United States for the

Western District of Washington, Northern Di-

vision.

No. 5393.

COMMERCIAL SASH & DOOR CO., a Corpora-

tion,

Plaintiff,

vs.

STETSON & POST LUMBER CO., a Corporation,

Defendant.

Stipulation for Transmission of Original Exhibits

to Circuit Court of Appeals.

IT IS HEREBY STIPULATED AND
AGREED, by and between the parties hereto, thru

their respective counsel, that all of the original ex-

hibits offered in evidence during the trial of the

above-entitled cause between plaintiff and defend-

ant, including exhibits received and rejected, and

numbered as follows: Plaintiff's Exhibits One (1)

to Ten (10) inclusive, and Defendant's Exhibits

"A" to "E," inclusive, may be by an order of the

above-entitled court, ordered transmitted and sent

to the Clerk of the United States Circuit Court

of Appeals as a part of the bill of exceptions herein,

and as a part of the record in the above-entitled

cause, and;

IT IS FURTHER STIPULATED, that the

printing of such of the aforesaid exhibits as are

not already set out in liaec verba in the bill of ex-

ceptions heretofore settled, signed and certified in
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this cause, be, and the same is hereby waived, and

such exhibits not embodied in the bill of exceptions

may be considered by the Circuit Court of Appeals

with the same force and effect as though printed

in the record.

Dated this 16 day of January, 1924.

BRONSON, ROBINSON & JONES,
Attorneys for Plaintiff.

TUCKER, HYLAND & ELVIDGE,
Attorneys for Defendant.

[Endorsed] : Filed in the United States Dis-

trict Court, Western District of Washington,

Northern Division. January 16, 1924. F. M.

Harshberger, Clerk. By S. E. Leitch, Deputy.

[851/2]

In the District Court of the United States for the

Western District of Washington, Northern

Division.

No. 5393.

COMMERCIAL SASH & DOOR CO., a Corpora-

tion,

Plaintiff,

vs.

STETSON & POST LUMBER CO., a Corporation,

Defendant.

Order Re Transmission of Original Exhibits.

And now, upon the stipulation of the parties

hereto, it is hereby
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ORDERED, that the Clerk of this Court be, and

he is hereby directed to transmit to the Circuit

Court of Appeals for the Ninth Circuit, all of the

original exhibits offered or introduced by both

plaintiff and defendant in the above-entitled action,

and that they be made a part of and considered

as a part of the bill of exceptions and record

in the above-entitled cause, and that such said

exhibits as are not embodied in the bill of excep-

tions shall be considered as a part of said bill of

exceptions, although not printed in the record.

Done in open court this 16th day of January,

1924.

JEREMIAH NETERER,
Judge.

O. K.—B. R. & J.

[Endorsed] : Filed in the United States District

Court, Western District of Washington, Northern

Division. Jan. 16, 1924. F. M. Harshberger,

Clerk. By S. E. Leitch, Deputy Clerk. [853/4]

In the District Court of the United States for the

Western District of Washington, Northern

Division, Sitting at Seattle, in Said District.

No. 5393.

COMMERCIAL SASH & DOOR CO., a Corpora-

tion,

Plaintiff,

vs.

STETSON & POST LUMBER CO.,

Defendant.
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Praecipe for T^ranscr'ipt of Record.

To the Clerk of the Above-entitled Court:

Please prepare transcript and record for hearing

of the above-entitled cause in the United States

Circuit Court of Appeals for the Ninth Circuit,

including therein the following:

1. Plaintiff's complaint.

2. Defendant's answer.

3. Verdict of the jury.

4. Defendant's motion for judgment notwith-

standing verdict.

5. Defendant's motion for new trial.

6. Order overruling motion for judgment not-

withstanding verdict and for a new trial, and

opinion of Court thereon.

7. Judgment.

8. All orders extending time for bill of exceptions.

9. Stipulation of the parties that bill of ex-

ceptions might be signed ex parte and without

fixing time or giving notice therefor.

10. Bill of exceptions.

11. Amendment to bill of exceptions and stipula-

tion authorizing same, and order making

same part of bill of exceptions.

12. Petition for writ of error and order granting

same and fixing amount of supersedeas bond.

[86]

13. Assignments of error.

14. Writ of error.

15. Citation on writ of error.
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16. Supersedeas bond and order approving the

same.

17. Praecipe.

18. Stipulation and order thereon for sending

original exhibits to Clerk of Circuit Court

of appeals.

TUCKER & HYLAND,
Attys. for Deft.

Service of within praecipe this 16th day of Janu-

ary, 1924, and receipt of copy thereof admitted.

BRONSON, ROBINSON & JONES,
Attorneys for Plaintiff.

[Endorsed] : Filed in the United States District

Court, Western District of Washington, Northern

Division, January 16, 1924. F. M. Harshberger,

Clerk. By S. E. Leitch, Deputy. [87]

In the United States District Court for the West-

em District of Washington, Northern Di-

vision.

No. 5393.

COMMERCIAL SASH & DOOR COMPANY, a

Corporation,

Plaintiff,

vs.

STETSON & POST LUMBER COMPANY, a

Corporation,

Defendant.
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Certificate of Clerk U. S. District Court to Tran-

script of Record.

United States of America,

Western District of Washington,—ss.

I, F. M. Harshberger, Clerk of the United States

District Court for the Western District of Wash-
ington, do hereby certify this typewritten tran-

script of record, consisting of pages numbered

from 1 to 87, inclusive, to be a full, true, correct

and complete copy of so much of the record, papers,

and other proceedings in the above and foregoing

cause, as is required by praecipe of counsel filed

and shown herein, as the same remain of record

and on file in the office of the Clerk of said Dis-

trict Court, and that the same constitute the record

on return to writ of error herein from the judgment

of said United States District Court for the Western

District of Washington to the United States Circuit

Court of Appeals for the Ninth Circuit.

I further certify the following to be a full, true

and correct statement of all expenses, costs, fees

and charges, incurred and paid in my office on

behalf of the plaintiff in error for making record,

certificate or return to the United States Circuit

Court of Appeals for the Ninth Circuit in the

above-entitled cause, to wit: [88]

Clerk's fees (Sec. 828, R. S. U. S.) for making

record, certificate or return 251 folios at

15c $37.65

Certificate of Clerk to transcript of record 4

folios at 15c 60
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Seal to said Certificate 20

Certificate of Clerk to original exhibits, 3

folios at 15c 45

Seal to said Certificate 20

I hereby certify that the above costs for preparing

and certifying record, amounting to $39.10, have

been paid to me by attorneys for plaintiff in error.

I further certify that I hereto attach and here-

with transmit the original writ of error and the

original citation issued in this cause.

IN WITNESS WHEREOF, I have hereunto set

my hand and affixed the seal of said District Court,

at Seattle, in said District, this 31st day of January,

1924.

[Seal] F. M. HARSHBERGEE,
Clerk United States District Court, Western Dis-

trict of Washington. [89]

In the District Court of the United States, for the

Western District of Washington, Northern Di-

vision, Sitting at Seattle, in said District.

No. 5393.

COMMERCIAL SASH & DOOR COMPANY, a

Corporation,

Plaintiff,

vs.

STETSON & POST LUMBER COMPANY, a

Corporation,

Defendant.
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Writ of Error.

United States of America,—ss.

The President of the United States, CALVIN
COOLIDGE, to the Hon. JEREMIAH NET-
ERER, Judge of the District Court of the

United States for the Western District of

Washington, Northern Division, GREETING:
Because in the record and proceedings, as also

in the rendition of the judgment of a plea which

is in the said District Court before you between

Stetson & Post Lumber Company, plaintiff in

error, and Commercial Sash & Door Company, a

corporation, defendant in error, a manifest error has

happened to the damage of plaintiff in error, as

by said complaint appears, and we being willing

that error, if any hath been, should be corrected,

and full and speedy justice be done to the parties

aforesaid in this behalf, do command you if judg-

ment be therein given, that under your seal you send

the record and proceedings aforesaid, with all things

concerning the same, to the United States Circuit

Court of Appeals for the Ninth Circuit, together

with this writ, so that you have the same at San

Francisco, in the State of California, where said

court is sitting, within thirty days from the date

hereof, in the said Circuit Court of Appeals to be

then and there [90] held, and the record and

proceedings aforesaid being inspected, the said

United States Circuit Court of Appeals may cause

further to be done therein to correct the error
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what of right, and according to the laws and cus-

toms of the United States should be done.

WITNESS the Honorable WILLIAM H. TAFT,
Chief Justice of the United States, this 16th day of

Januaiy, A. D. 1924.

[Seal] F. M. HARSHBERGER,
Clerk of the United States District Court for the

Western District of Washington.

Allowed this the 16tli day of January, A. D.

1924.

JEREMIAH NETERER,
United States Judge. [91]

[Endorsed] : Filed in the United States Dis-

trict Court, Western District of Washington, North-

em Division. Jan. 16, 1924. F. M. Harshberger,

Clerk. By S. E. Leitch, Deputy. [92]

In the District Court of the United States for the

Western District of Washington, Northern Di-

vision, Sitting at Seattle, in Said District.

No. 5393.

COMMERCIAL SASH & DOOR CO., a Corpora-

tion,

Plaintife,

vs.

STETSON & POST LUMBER COMPANY,
Defendant.
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Citation on Writ of Error.

The United States of America,—ss.

To Commercial Sash & Door Company, a Corpora-

tion, GREETING:
You are hereby cited and admonished to be and

appear before the United States Circuit Court of

Appeals for the Ninth Circuit, at the City of San
Francisco, in the State of California, within thirty

days from the date hereof, pursuant to an order

allowing a writ of error entered in the Clerk's

office of the District Court of the United States

for the Western District of Washington, Northern

Division, in the above-entitled cause, wherein the

said Stetson & Post Lumber Company is plaintiff

in error and the said Commercial Sash & Door

Company is defendant in error, said writ of error

being from a final judgment signed, filed and entered

in said cause on the 11th day of December, 1923,

in favor of said defendant in error and against

said plaintiff in error, and you will then and there

show cause, if any there be, why the said judgment

rendered against said plaintiff in error should not be

corrected and why justice should not be done to the

parties [93] in that behalf.

WITNESS, the Honorable JEREMIAH NET-
ERER, United States District Judge for said Dis-

trict, this 16th day of January, A. D. 1924.

[Seal] JEREMIAH NETERER,
Judge.

[Endorsed] : Filed in the United States Dis-

trict Court, Western District of Washington, North-



Commercial Sash & Boor Company. 115

ern Division. Jan. 16, 1924. F. M. Harshberger,

Clerk. By S. E. Leitch, Deputy.

[Endorsed]: No. 4191. United States Circuit

Court of Appeals for the Ninth Circuit. Stetson

& Post Lumber Company, a Corporation, Plain-

tiff in Error, vs. Commercial Sash & Door Company,

a Corporation, Defendant in Error. Transcript of

Record. Upon Writ of Error to the United States

District Court of the Western District of Washing-

ton, Northern Division.

Filed February 4, 1924,

F. D. MONCKTON,
Clerk of the United States Circuit Court of Ap-

peals for the Ninth Circuit.

By Paul P. O'Brien,

Deputy Clerk.




